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QUESTI ONS PRESENTED

l. Should the trial court’s grant of sunmary judgnment be
reversed since it failed to consider the declaration of
Plaintiffs’ expert which established genuine issues of materia
fact?

1. Should the trial court’s grant of summary judgnent be
reversed since there was sufficient evidence of record to
support Plaintiffs’ negligence clain®

I1l. Should the trial court’s grant of sunmary judgnent be
reversed since it msapplied the law concerning speculative
damages?

| V. Should the trial court’s grant of sunmary judgnent be
reserved since it erred in finding that all clainms respecting

1460 Euclid Street and 1300 Harvard Street were tine barred?

STATEMENT OF THE CASE
On January 8, 2003, Plaintiffs comrenced this property damage
action against Defendant District of Colunbia Water and Sewer
Authority (“WASA"). WASA filed a notion to dismss which the
trial court (Burgess, J.) largely denied on July 29, 2003.' WASA
nmoved for summary judgnent after discovery closed. On June 12,

2006, the trial court (Al prin, J.) granted partial sunmary

1A 415.



judgnent.? Plaintiffs’ notion to nodify judgment was denied on
August 2, 2006. (Alprin, J.).3
Plaintiffs then noved the trial court to dismss the
remaining clains and enter final judgment. The court (Al prin,
J.) did so on Cctober 25, 2006.% Plaintiffs tinely noted this
appeal on COctober 30, 2006;° WASA cross-appeal ed on Novenber 9,
2006. °
STATEMENT OF FACTS
A M. Cormer’s Buildings
In 1983, Plaintiff David R Corm er began to acquire apartnent
buildings in the District of Columbia.’ By 2003, he owned eight
properties: 1325 Enerson Street, N W, 1327 Enerson Street,
N. W, 1460 Euclid Street, N W, 1300 Harvard Street, N W, 3228
Hiatt Place, N.W, 2920 Ontario Road, N W, 4027 13'" Street,

N. W and 1909 19'" Street, N W?8

2 A 426.
3 A 444,
4 A 448.
> A 451.
® A 455.
T A 20, 11 6-7

8 A 20, 1 6. The buildings are referred to herein as 1325
Enmerson Street, 1327 Enerson Street, 1460 Euclid Street, 1300
Harvard Street, 3228 Hi att Place, 2920 Ontario Road, 4027 13'"
Street and 1909 19'" Street, respectively. The properties are
held by limted liability conpanies and limted partnerships,
which are also plaintiffs to this action.



B. Discovery of Copper Water Pipe Leaks in the Buil dings

On July 15, 1998, M. Cormer notified WASA by letter that
he believed chemcals in the water supply were damaging the
copper water pipes and causing |eaks at 1460 Euclid Street, and
that the leaks were resulting in excessive water bills.?®

D.C. Code 8 34-2305 provides that “[a]ny owner or occupant
of a building that receives water and sewer services may contest
a water or sanitary sewer service bill[.]” WASA is authorized
to investigate such conplaints by, inter alia, “check[ing] the
prem ses for |eaking fixtures, underground invisible |eaks, and
house-si de connection |eaks.” D.C. Code § 21-4083. 2.

WASA did not respond to M. Cormer’s letter or otherw se

i nvestigate his concerns. '°

M. Cormer wote again to WASA on January 1, 2000 to
express his belief that the water supply was danmaging 1460
Euclid Street’s copper water pipes, causing |leaks and thus

resulting in excessive bills.' WASA did nothing.?!?

A 21, ¢ 10; 40; 57
10°A 21, 9 14; 293, ¢ 23.
11 A 316.

12 A 21, 9 14; 293, ¢ 23.



M. Cormer wote again to WASA on February 2, 2000 to
conplain regarding damage to the copper water pipes in 1300
Harvard Street.® WASA did not hing.

At M. Cormer’s deposition, counsel for WASA established that
M. Cormer’s letters were based solely on his lay opinion that
the damage to the pipes of his buildings was sonmehow caused by
the water supply from WASA:

Q So you saw leaks in your copper pipes and you

believed — you just intuitively thought that that

coul d be caused by the water supply?

A |’m certain everyone — nmany people have wondered
what the probl em was.

Q@ Yes.

A: These pinhole | eak problens and rapid deterioration
of copper pi pes.

Q But why did you believe it was the water supply
and not sone ot her cause?

A:  That was ny belief at that tine.

Q Ckay. Are you aware of other causes for leaks in

copper pipes? | think that’'s just a yes or no.
A Sonmeone could take a drill and drill a hole in a
copper pi pe. That would nmeke a | eak. | don’t know

how t o answer your question.

Q Are you aware that there could be other causes
short of sonebody intentionally causing a | eak?

A:  That’s why |’ve got an expert w tness.

13 A 21, q 12; 43.

14 A 21, q 14; 293, ¢ 23.



Q Oh, no, | understand that, but — okay.
A To answer those questions.

Q So you don’t know sitting here today whether it’s
caused by the water supply? 1Is that fair?

A: Well, I'"mnot the expert on this.

Q Ckay, and so this letter that you wote where you
i ndi cated poor water quality is damaging the water and
sewer systenms in this building resulting in additional
water use — that’s what your letter wites?

A Yes.

Q That’'s what your letter reads. You re not
qualified to make that statenent?

A: 1'mnot an expert.?®

C. Dr. Marc Edwards
Having heard nothing from WASA, M. Cormer, through his
counsel, hired Dr. Marc Edwards, Professor of Civil Engineering
at Virginia Tech, to investigate the cause of the copper pipe
water |eaks.'® Dr. Edwards is internationally recognized for his

"7 A pinhole

research on copper corrosion and “pinhole |eaks.
leak is the final breakthrough event in the progressive attack

of pitting corrosion on copper water plunbing.!® Copper water

5 A 116-17.
16 A 213.
7 A 287, ¢ 4; 301, 9 45.

18 A 144-45; 62; 289, 1 9.



pi pes can have significant damage by corrosion, but not have
pi nhol e | eaks. °

The damage caused with pinhole leaks is costly to repair
and time consuming to deal with.?® NMbreover, pinholes in copper
service lines can allow nold to form rendering the drinking
wat er dangerous. %!

On March 16, 2003, Dr. Edwards visited seven of the eight
buildings (all but 1327 Enerson Street)?® as part of his
“investigation into the possible |ink between water quality and
the corrosion problens experience by . . . M. David Cormer.”?
In each building, Dr. Edwards tested the water in situ and took
water sanples later examined at his laboratory.?® In three of
the buildings (1325 Emerson Street, 1300 Harvard Street and 1909
19'" Street) he exanmined the copper water pipes danaged by

pitting and pinhole |eaks.? Finally, Dr. Edwards examn ned

9 A 62; 289, T 9.
20 A 288, 1 7.
21 A 288, 1 8.

22 1327 Enerson Street is next to 1325 Enerson Street, one of the
bui | di ngs whi ch Edwards vi sit ed.

23 A 252,
241 d.

25 A 100-101; 289, 91 9, 10.



copper water pipes with pinhole |leaks which M. Cormer had
renoved from each of his other buildings. 2

Dr. Edwards announced his findings on May 2, 2003 in a
letter to M. Cormier’'s counsel.? Dr. Edwards concluded that
the water entering the buildings was very corrosive and “highly

likely to cause copper pitting.”?

Mul tiple factors were at work
in causing the pinholes, but not WASA's release of chemcals
into the water supply, as M. Cormer had initially specul ated
It was the conbination of three factors that caused the copper
wat er pipes to corrode and the pinhole |eaks to form El evat ed
water pH, high chlorine levels and alumnum |ikely released by
concrete water mains. %
Dr. Edwards also reported “that many other people

living in the Washington, DC area[] are experiencing outbreaks
of pinhole leaks” and that this was “not a problem that is
isolated to your client.”3

Dr. Edwards was already famliar with the pinhole |eak

pr obl em He had worked for five years for the Washington

Suburban Sanitation Comm ssion assisting in the abatenent of

26 A 252-53,
2T A 252.

28 1d.

29 1d.

30 A 252-53,



pi nhol e | eaks and “conducted hundreds of corrosion experinents
using real or sinulated versions of Potomac River water.”3!
Following his My 2, 2003 report, Dr. Edwards conpleted
tests and began new ones. In one experiment, Dr. Edwards
exposed new copper tubing to the water which he had collected
from 1909 19'" Street.3® The water ate a hole in the pipe in four
months. 3  Dr. Edwards took additional sanples from 1909 19th
Street on three separate occasions in 2004, 3 The tests
confirmed his 2003 finding of highly corrosive water, exposure

to which could cause rapid developnent of pinhole leaks in

copper pi pe. *°

D. WASA' s I naction in Dealing with its Corrosive \Water

Since 1966, it has been accepted in the water utilities
industry that corrosive water causes pitting in copper water
pi pes which, if unchecked, ripens into pinhole |eaks.3 By then,
scientists in this field had concluded that the water utilities

i ndustry bore the responsibility for preventing the water-borne

31 A 288, 11 5, 6.
32 A 254; 296, 1 34.
3 A 296.

34 A 298, T 38.

3% A 258; 299, 1 12.

36 A 303, T 50.



corrosive damage to custonmer properties.® In 1991, the EPA
recogni zed that utilities must reduce corrosivity in their water
in order to protect public health as well as protect property. 38

The Recommended Standards for Water Works (the “Standard”) 3
was first published in 1953.%° |In 1982, the Standard included a
section about corrosion control.* By 1997, the Standard advi sed
water wutilities of the need to nmamintain a system of record
keeping and mapping of its internal corrosion problens and to
regularly test its water supply for corrosiveness.

It has been known since the md-1990s that adding
phosphates to the water supply countered the corrosivity of
wat er and stopped pi nhol e | eaks. *3

In 1997, the EPA recommended that WASA use phosphates as a

means of corrosive control.* Had WASA added phosphates to its

37 A 291, 9§ 15.
38 A 293, 1 19.

% The Standard is published by the Water Supply Committee of the
G eat Lakes- Upper M ssi ssi ppi Ri ver Board of State and

Provincial Public Health and Environnental Mnagers. The
menbers are Illinois, Indiana, lowa, Mchigan, M ssouri, New
Yor Kk, i o, Ontari o, Pennsyl vania and W sconsin. See

Plaintiffs’ Qpposition to Defendant’s Mtion for Summary
Judgnent (filed Jan 9, 2006) at Exhibit M

0 A 292, T 20.
“d.

2 A 292, T 21.
43 A 303, T 50.
4 A 304, T 54.



water, it would have stopped pinhole |leaks fromoccurring in all
of M. Cormier’s buildings.* WASA waited until 2004 to do so.*°

E. Proceedings in the Trial Court

Plaintiffs filed this action on January 8, 2003. The
Conpl ai nt asserts several causes: Negligence (Count A), G&Goss
Negligence and WIIful M sconduct (Count B), Product Liability
(Count C), Nuisance and Trespass (Count D), Violation of CDCR
21-400-01, et seq. (Count E), Violation of D.C. Code § 34-1101
( Count F), Unl awf ul Trade Practices (Count G, Uni form
Commercial Code (Count H), Emnent Domain (Count 1) and Breach
of Contract (Count J).*

Plaintiffs alleged, inter alia, that WASA “failed to test
[its] water for corrosiveness” or “renediate the corrosivity
problem in its water.”® The Conpl aint sought conpensatory
damages for the “property danage” and “interference with the use
and enjoynent of real property” sustained by Plaintiffs as a
result of WASA's failures to act.* Plaintiffs also sought

injunctive relief and a declaratory judgnent against WASA *°

4 A 304, T53.
46 A 215.
47 A 18.
8 A 19, 1 5.
9 A 29, 1 59.

S0 A 29,

10



WASA filed a notion to dismss the Conplaint on preenption,
sovereign imunity and public duty doctrine grounds.® It also
chal l enged the pleading sufficiency of Counts E-J.% In a
Menmor andum and Order entered July 29, 2005 the Court (Burgess,
J.) denied the notion except as to Count E (nmpot) and Count F
(not actionable).®

Foll owi ng discovery, WASA filed a notion for sunmmary
judgment, which challenged only Plaintiffs’ negligence claim?®
The notion made no nention of Plaintiffs’ other clains.
Plaintiffs’ opposed the notion and relied, in part, on a |engthy
decl aration signed by Dr. Edwards “under penalty of perjury” and
dated January 9, 2006 (the “Edwards Declaration”). ®®

On June 12, 2006, the trial court granted partial sumary
judgnment (Alprin J.).%® In its Menorandum and Order the trial
court: (1) dismssed as tinmed barred all clains respecting 1460
Euclid Street and 1300 Harvard Street; (2) refused to consider

the Edwards Declaration because it was not in affidavit form

°1 A 415-21.
%2 A 421-22.
>3 A 415.
> A 415.
> A 287.

56 A 426.

11



(3) rejected Plaintiffs’ negligence clains respecting five
bui l di ngs (1325 Enmerson Street, 1327 Enerson Street, 3228 Hiatt
Place and 1460 Euclid Street) because wthout the Edwards
Declaration Plaintiffs could not prove that the pipes in the
bui l dings had pinhole leaks; (4) found Plaintiffs’ negligence
action damages to be specul ative and then dism ssed the rest of
Plaintiffs’ clains for nonetary damages -- clains that were not
before the court on WASA's notion and (5) permtted only clains
for equitable relief to proceed.®
Thereafter, Plaintiffs filed a notion to nodify judgnment

The nmotion was denied on August 2, 2006 (Alprin, J.).>®
Thereafter, Plaintiffs noved the trial court to dismss the
equitable clains and enter final judgnent.®® The court did so on
Cct ober 25, 2006 (Alprin, J.).®°

Thi s appeal followed. ®

571 d.
58 A 444,
59 A 448.
60 | d.

61 A 451,

12



STANDARD COF REVI EW

The Court’s review of a trial court’s grant of sumary
judgnment is de novo. Brown v. George Washington Univ., 802 A 2d
382, 385 (D.C. 2002). The Court nust assess the record
i ndependently and apply the same summary judgnent standard as
that applied by the trial court. Wakley v. Burnham Corp., 871
A 2d 1167, 1173 (D.C. 2005).

A motion for summary judgnent nmay be granted only when
there is no genuine issue as to any material fact, and the

nmovant is entitled to judgnent as a nmatter of |aw Super. C.

Cv. R 56(c); Wakley, 871 A 2d at 1173.

The Court may not nake credibility determ nations or weigh
t he evidence. 3145 Deauville, L.L.C. v. First American Title
Ins. Co., 881 A 2d 624, 627 (D.C. 2005). Moreover, it nust view
all the evidence presented in the light nost favorable to the
non-noving party and |ikew se make all reasonable inferences
from the evidence in that party’'s favor. | d. In short, the
Court cannot try issues of fact; it can only determ ne whether
there are issues to be tried. 1d.

Moreover, any doubt as to whether a genuine issue of
mat erial fact has been raised is sufficient to preclude entry of

summary judgnent. Weakl ey, 871 A 2d at 1173. Thus, “if an

inpartial trier of fact, crediting the [plaintiff’s] evidence

and viewing the record in the Ilight nost favorable to the

13



[plaintiff], may reasonably find in favor of [the plaintiff],
then the notion for summary judgnment nust be denied.” | d. In
sum “the test for deciding a notion for sunmary judgnent is
essentially the same as that for a notion for a directed

verdict.” 1d.

SUMVARY OF ARGUMENT
The trial court erred in granting sunmary judgnment in a nunber
of ways which each warrants reversal. First, the trial court
wongly rejected the Declaration of Plaintiffs key expert
W t ness because it was not notarized. Second, the court ignored

Plaintiffs’ evidence respecting the harm they sustained as a

result of Defendant’s negligence. Third, the court m sapplied
the law of speculative damages. Fourth, the trial court
adj udicated clains that were not before it. Fifth, the court

dism ssed clains as tine barred when a genuine issue existed as

to when the clai ns accrued.

14



ARGUMENT
l.

The Trial Court’s Entry O Summary Judgnment Should Be

Reversed Since It Failed To Consider The Declaration

O Plaintiffs’ Expert Which Established Genuine |Issues

O Material Fact.

In his Declaration, Dr. Edwards asserted facts bearing upon
every matter at issue in this litigation.®® However, the trial
court would not consider the nerits of the Declaration: “The
court, however, need not even decide whether this rebuttal is
sufficient to create an issue of fact to survive summary
judgnent, because the court finds that the Edwards Decl aration
»n 63

is not an affidavit.

The legal viability of the affidavit format that the trial

court espouses is indeed entrenched. The problem wth the
court’s restatement of the law, however, is that an “affidavit”
for summary j udgnment purposes includes declarations not

notari zed, but that are executed under penalty of perjury and
dated, |ike the instant one.

Such a declaration has the “same force and effect” as an
af fidavit. 28 U S.C § 1746. This Court acknow edged this
principle in Matter of Mickelroy, 609 A 2d 265, 278 (D.C 1992)

when it noted “the growing novenment to replace notarized

62 A 287.

63 A 439.

15



affidavits with signed declarations under penalty of perjury.”
See also Lanton v. US., 779 A 2d 895, 905 n.1 (D.C. 2001)
(citing 28 U.S.C. § 1746 with approval).

This is not a controversial question. See, e.g., Catrett
v. Johns-Manville Sales Corp., 826 F.2d 33, 38 (1987) (“Under
those circunmstances, Celotex would then be obligated to take
Hoff's deposition (or otherwi se secure a statenment from him by
affidavit or declaration) in order successfully to nove for
summary judgnent.” (Enphasis supplied)); Bansal v. Wshington
Metropolitan Area Transit Authority, 2006 W 3755236 (D.D.C
2006) (“Summary judgnent may be granted only if the “pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits [or declarations], if any ”
(brackets in the original, enphasis supplied)).

Thus, the trial court commtted error when it rejected the

Edwar ds Decl ar at i on. %

64 A notarized version of the Edwards Decl aration, executed after
the trial court granted sumrary judgnent, was appended to

Plaintiffs Mtion to Mdify Judgnent. The trial court,
however, apparently did not consider the substance of the
declaration when it ruled on, and denied, the notion. A 386.

If Plaintiffs were remiss in not filing a notarized Declaration
with their original summary judgnent opposition, Plaintiffs’

negl ect was excusable under Super. Q. Cv. Rule 6(b). See
Pioneer Inv. Servs. v. Brunswick Assocs. Ltd. Partnership, 507
U S 380 (1993). The trial court should have vacated its

sumary judgnent ruling in light of the revised Declaration.

16



1.

The Trial Court’s Entry O Summary Judgnment Should Be

Reversed Since There Was Sufficient Evidence O Record

To Support Plaintiffs’ Negligence Caim

The trial court’s finding that Plaintiffs’ negligence clains

must fail is erroneous in several respects. The court reasoned,
that because Plaintiffs’ expert, Dr. Edwards, observed the
wat er-borne corrosion of pipes in only three of the buildings
which he visited, he could not state with requisite certainty
that the other five buildings were |ikewise afflicted wth
pi nhol e | eaks caused by WASA's corrosive water. °°

In reaching this conclusion, the court (as discussed supra)

di sregarded the Edwards Decl arati on:

It is not true that | am unable to render an expert
opinion as to the existence of pinhole |eaks at all of
Plaintiffs properties. Wen | agreed with defense
counsel’s statenent in ny deposition that | did not
believe | had a reasonable degree of scientific
certainty to conclude that there was copper pinhole
leak pitting in the properties that | did not
personal ly observe, it was because as a scientist |
woul d  not claim ‘scientific ~certainty’ as to

conditions | did not personally observe, and that was
my interpretation of his question.®®

Dr. Edwards went on to state:

65 A 439.

66 A 301, 9 48.

17



This is not an adm ssion and does not nean | cannot
render an opinion as to the existence of pinhole |eaks
in the remaining properties. To the contrary, | fee
confident offering an expert opinion on the existence
of pinhole |eaks at the properties at which I did not
personally observe them in situ based on the

observations | nmade regarding the corrosive qualities
of WASA's water, the forensic examnation of pipe
sanples from the properties that | conducted, the

pi nhole | eaks | observed at the Plaintiffs’ properties
that | did personally view themin.®

Dr. Edwar ds opi ned:

G ven these observations, and given that | have ruled
out WASA's purported other causes at M. Cormer’s
properties, there is a high probability that copper
pipes present at the other properties would have
pi nhol e | eaks. Moreover, based on M. Cormer’s
descriptions of the |leaks that he observed at his
other properties, ny expert opinion is that his
descriptions are consistent wth pinhole |eaks, as
supported by ny theory, ny forensic evaluation of pipe
sanples, and the water sanple results that | took that
denonstrate the corrosivity of the WASA water supplied
to all of the Plaintiffs’ buildings.®®

Dr. Edwards thus avers with a “reasonable degree of scientific
certainty” that there were copper pinholes in all of Plaintiffs’
subj ect prem ses.

Moreover, even if the Edwards Declaration falls out of the
case, there is sufficient record evidence (i.e., Dr. Edwards’
69)

reports to support a jury finding of corrosion-induced damage

to the copper water pipes in every building at issue in this

[itigation. This is because Dr. Edwards found corrosive water
7 1 d.
8 |d.

69 A 252, 254 and 259.
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flowng in seven of the buildings which he tested -- water
capable of <creating a pinhole leak after four nonths of
exposure.

Gven these facts, it would be reasonable for a jury to
conclude that M. Cormer’s buildings were damaged by WASA' s

wat er . 70

A pinhole leak is the endpoint of the injury to copper
pi pes caused by corrosive water, not the beginning.”* The trial
court failed to grasp this.

Furthernore, assumng arguendo that Plaintiffs were injured
only when a pinhole appeared (as the trial court assumed), there
was sufficient evidence of record for a jury to conclude that
there are pinhole leaks in all buildings. First, Dr. Edwards
found highly corrosive water in sanples taken from each of the
seven buildings he visited. Second, Dr. Edwards saw pinhole
leaks in three of those buil dings. Third, as to those three
buil dings, he ruled out all causes of pinhole |eaks other than
corrosive water. Fourth, M. Cormer saw pinhole |eaks in each
building at issue in this litigation which bore the appearance
of pinholes caused by corrosive water.

It is submtted, against this background, that a jury would

not have to engage in speculation to infer that the pipes of all

° Dr. Edwards stated: “Based on ny water sanpling and anal ysis
forensic analysis, and personal inspection of the properties, |
know that there [was] damage[].” A 307 at  64.

T A 100-101; 289, 1Y 9, 10.
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of these buildings were damaged by WASA s water. See Rebel G

Co., Inc. v. Atlantic Richfield Co. 51 F.3d 1421, 1436 (9'" Gr.

1995). (For summary judgnment purposes, inquiry respecting
expert’s opinion is whether inference to be drawn from opinion

is reasonable, given substantive law which is foundation for

claim or defense.). Moreover, Rule 56 does not permt trial
courts “to resolve questions of credibility or conflicting
i nferences.” | d. Rather, it requires the trial court to
“assess whether the jury, drawing all inferences in favor of the

nonnovi ng party, could reasonably render a verdict in favor of
the nonnoving party in light of the substantive law.” Anderson
v. Liberty Lobby, Inc., 477 U S. 242, 249-52 (1986).

The trial court conmitted error when it rejected the

Edwar ds Decl ar ati on.

L.
The Trial Court’s Grant O Summary Judgnment Shoul d Be
Reversed Because It Msapplied The Law Concerning
Specul ati ve Danmages.
Pl eadi ngs, depositions, answers to interrogatories, requests

for admssions and affidavits are the entire universe of

evidentiary materials that can be considered by the court on a

notion for summary judgnent. See Super. C. Cv. Rule 56(c)
(“[SJumary judgnent shall be rendered forthwith if the
pl eadi ngs, deposi tions, answer s to i nterrogatories, and

adm ssions on file, together with the affidavits, if any, show
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that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnment as a matter of
law. ") .

In the instant case, WASA failed to put into the record the
very evidence it clains would prove a lack of nerit respecting
Plaintiffs’ damages proof. This is the only conclusion that can
be reached from WASA's own characterization of the record:

Plaintiffs have produced a nyriad of receipts that
appear to be materials related to the upkeep of the

properties in question. These receipts are too
volum nous to be attached as an exhibit to this
mot i on. ” '3

Lacking such record evidence, WASA's notion for summary

j udgnent on danmages was sinply not before the trial court. The
court was apparently not nonplussed by this crucial lack of
evidence when it ruled on the notion: “The court understands

that Cormer seeks to neasure his damges by a collection of

bills and receipts that has not been filed with the court.”’

2 Mermor andum of Points and Authorities in Support of Defendant
District of Colunbia Water and Sewer Authority’s Mdtion for
Summary Judgnent (filed Nov. 30, 2005) at 30 n.12.

3 A 440.

21



Moreover, the trial court also msconstrues the neaning of
specul ati ve danages:

WASA asserts that the bills and receipts ‘do not
evidence the actual work, if any, done at the
buildings.” Def.’s Mem, at 30. ‘It is not enough to
show that materials were purchased in order to do
repairs or that the repairs were done at all.’ | d.
Dr. Edwards — Cormer’s sole expert — has testified he
has no expertise on quantifying damages and is not
prepared to do so at trial.’ "™

Plaintiffs have adduced record evidence that corrosive water
supplied by WASA caused pinholes to form in the pipes of

Plaintiffs’ buildings. There is nothing specul ative about this

evi dence.
Furt her nore, as a termof-art, “specul ative danmges”
pertains to a flawed theory of recovery. It does not pertain to

the quantification of damages.

The | aw di stingui shes between the anount of proof required
to establish the fact that the plaintiff has sustained damage
and the neasure of proof necessary to enable the jury to
determ ne the anount of damage. The uncertainty which prevents
a recovery is uncertainty as to the fact of danage and not as to
its amobunt. WASA and the trial court fail to discern this.

“I'l]n the District of Colunbia, while a plaintiff need not,
at [the summary judgnment] stage, show the anmount of the damages,

he is obligated to show that they exist and are not entirely

4 d.
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specul ative.” Rafferty v. NYNEX Corp., 744 F.Supp. 324, 330
n.26 (D.D.C. 1990); see also Aircraft Guar. Corp. v. Strato-
Lift, Inc., 991 F.Supp. 735, 740 (E.D.Pa. 1998) (“Thus, as there
exists no question as to the fact of damages but only a factua
question as to the anmount of damages, defendants’ notion for
summary judgnment based on the speculative nature of plaintiff’s
damages is denied.”)

Finally, the trial court wholly ignores M. Cormer’s damages
resulting from the loss of use and enjoynent of his property
caused by Defendant, alleged in the Conplaint and supported by
the record evidence.’” These damages are, in part, non-econonic
and flow naturally from the wongs alleged in Plaintiffs’
negl i gence, product liability, nuisance, trespass and breach of
contract clains. See Federal Ins. Co. v. Conditioned Air, Inc.
1991 W 7163 (D.D.C. 1991) (“In addition to property danage,
plaintiffs are entitled to damages for the loss of use of their
residences.”); Ganble v. Smth, 386 A 2d 692, 694-95 (D.C.
1978).

The trial court erred when it dismssed the negligence

action and rejected all clainms for conpensatory damages.

S A 29, T 59(a).
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| V.

The Trial Court Erred In Finding That Al dains

Respecting 1460 Euclid Street And 1300 Harvard Street

Were Tine Barred.

The parties agree that the statute of limtations required
M. Cormer to bring his clainms against WASA within three years
after the clains accrued. D.C Code 88 12-301(3), (7), and (8).
The parties disagree, however, as to when M. Cormer’s clains
accrued.

“A claim wusually accrues for statute of Ilimtations
pur poses when injury occurs, but in cases where the relationship
between the fact of injury and the alleged tortious conduct is
obscure, [D.C. courts] determne[] when the claim accrues
through application of the discovery rule.” Brin v. S EW
| nvestors, 902 A 2d 784, 792 (D.C. 2006) (citations omtted).’®
“[Flor a cause of action to accrue where the discovery rule is
applicable, one nust know or by the exercise of reasonable
di ligence should know (1) of the injury, (2) its cause in fact,
and (3) of sone evidence of wongdoing.” 1d. At issue here is

the second prong of this analysis -— M. Cormer’s know edge of

® The trial court did not have occasion to consider the inport
of Brin before deciding WASA's notion for sunmmary judgnent.
This is because Brin was decided on July 13, 2006, one nonth
after the trial court issued its decision on June 12, 2006.
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the causal connection between WASA's wongdoing and the damage
to the copper pipes in his buildings.”’

Applying the discovery rule, the trial court relied on M.
Cormer’s letters to WASA in 1998 and early 2000 to find that
M. Cormer knew then that the danage to the pipes in his
bui | di ngs was caused by WASA's wongdoing. The trial court thus
held that the three-year limtations period began to run when
the letters were witten and expired before this lawsuit was
filed on February 21, 2003.7® The trial court’s ruling was in
error.

In Brin, an EPA enployee sued the owner/manager of the
building in which she worked, alleging that she suffered
respiratory problens caused by the building’ s contam nated air.
The enployee believed as early as 1992 that she was adversely
affected by the building's air. Id. at 788. However, she did
not obtain a nedical opinion establishing that causal connection
until the summer of 1998, Id. at 788, 791. She filed suit on
October 2, 1998. Id. at 791.

The trial court dismssed the enployee’s claim as tinme-

barred, reasoning that under the discovery rule, the enployee

" Plaintiffs’ claims are also timely when viewed as a continuing
tort, although the Court need not reach this issue. See Beard
v. Ednondson and Gal |l agher, 790 A 2d 541 (D.C. 2002), See also
L’ Enfant Plaza East, Inc. v. John MShain, Inc., 359 A 2d 5
(D.C. 1976) (continuous trespass).

8 A 435-36.
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had inquiry notice of her cause of action before October 2, 1995
-- three years before she filed suit. This Court reversed. Id.

This Court aptly noted that the causal connection between

“a manifest illness and wongdoing of which there is sone
evidence . . . will invariably be a question beyond the ken of a
| ayperson.” ld. at 793. Since the plaintiff in such a case

would be required to support her claim with expert nedical
opinion, the limtations period would not begin running until
the plaintiff obtained “a nedical opinion that the wongdoing is
a plausible cause of the known injuries[.]” Id. at 794. Thus
M. Cormer’s clains were tinely filed.

Brin is dispositive here. The causal connection between
pi nhol e | eaks and the water supply is sinply beyond the ken of a
| ay person.

| ndeed, counsel for WASA firmy established that, when M.
Cormer wote to WASA, he could not have “known” in any real
sense that the water supply was damaging the pipes of his
bui | di ngs:

Q So you saw leaks in your copper pipes and you

believed - you just intuitively thought that that

coul d be caused by the water supply?

A |’m certain everyone — nany people have wondered
what the probl em was.

Q@ Yes.
A: These pinhole |eak problens and rapid deterioration

of copper pi pes.

26



Q But why did you believe it was the water supply
and not sone ot her cause?

A:  That was ny belief at that tine.

Q Ckay. Are you aware of other causes for leaks in

copper pipes? | think that’'s just a yes or no.
A Sonmeone could take a drill and drill a hole in a
copper pi pe. That woul d nmeke a | eak. | don’t know

how t o answer your question.

Q Are you aware that there could be other causes
short of sonebody intentionally causing a | eak?

A:  That’s why |’ve got an expert w tness.
Q Oh, no, | understand that, but — okay.
A To answer those questions.

Q So you don’t know sitting here today whether it’s
caused by the water supply? 1Is that fair?

A: Well, I'"mnot the expert on this.

Q Ckay, and so this letter that you wote where you
i ndi cated poor water quality is damaging the water and
sewer systenms in this building resulting in additional
water use — that’s what your letter wites?

A Yes.

Q That’'s what your letter reads. You re not
qualified to make that statenent?

A 1'’mnot an expert.’®
M. Cormer’s ignorance was understandable and to be
expect ed:

There is evidence in the record that the [pinhole
| eak] failures may have been due to a peculiar water

® A 116-17.
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content which developed in at |east sone areas of the
city of Roswell after the year 1956, but no finding
was made or requested relating to the cause or causes

of the leaks, but only that the |eaks devel oped. I n
any event, the cause or causes of |eaking pipes in the
city of Roswell, and particularly in the pipes in

gquestion, are not mtters of such common know edge

that the court could properly have taken judicial

notice thereof. (Enphasis supplied).
Horton v. Driver-MIler Plunbing, Inc., 76 N M 242, 414 P.2d
219, 222 (N.M 1966).

M. Cormer’s expert did not opine on the connection
between the pipe problem and WASA's water until May 2, 2003.°8°
Dr. Edwards dispelled M. Cormer’s ignorant notion that WASA

had sonmehow tainted the water by putting “chemicals” into its

wat er . Moreover, Dr. Edwards considered and rejected all five
of WASA's own theories for these pinhole |eaks: El ectri cal
grounding, stray currents, lightning strikes, galvanic driven

el ectrolysis and oil residue in the tube boring. 3

“Al t hough what constitutes the accrual of a cause of action
is a question of Ilaw, when accrual actually occurred in a
particular case is a question of fact to be resolved by the
fact-finder.” Brin, 902 A .2d at 795 (Enphasis supplied). “In
all cases to which the discovery rule applies, the inquiry is

highly fact-bound and requires an evaluation of all of the

80 A 252,

81 A 109, 9 7: 300-301, 1Y 43-46.
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plaintiff’s circunstances.” | d. “Oherwi se put, unless the
evidence regarding the comrencenent of the running of the
statute of limtations is so clear that the court can rule on
the issue as a matter of law, the jury should decide the issue
on appropriate instructions.” 1d. See also Washi ngton Hospita
Center v. District of Colunbia Dep’'t of Enploynent Servs., 859
A.2d 1058 (D.C. 2004).°%

The trial court should have asked a jury to determ ne when the
clainms respecting 1460 Euclid Street and 1300 Harvard Street

accrued.

82 |n Washington Hospital Center, a mesothelioma victim was
informed in 1999 by her doctor that her disease was caused by
asbest os exposure possibly in her workplace, but she had no
knowl edge of such exposure. In 2000, her attorney discovered
records denonstrating asbestos at her twenty-three-year place of
enpl oynent . Wth this information her doctor was able to
conclude that her cancer was asbestos caused. On these facts,
this Court stated: “In reviewing the evidence presented at the
adm nistrative hearing, we note the evolving nature of the
di scovery of claimant’s condition and the likely cause of it.”
859 A 2d at 1062. Here too, M. Cormer’s know edge of what
afflicted the subject premses “evolved” as it did for the

asbestos victim in Washington Hospital Center. M. Cormer’s
knowl edge did not trigger the running of the statute of
[imtations wuntil his expert evaluated the <cause of the

condition in his buildings and issued his report on May 2, 2003.
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CONCLUSI ON

For the foregoing reasons, the Court should reverse the trial
court’s grant of summary judgnent and renmand the case for
further proceedings.

Respectful ly submtted,

Peter  T. Enslein

Bar No. 367467

Patrick S. Quilfoyle (O Counsel)
1738 W sconsi n Avenue, NW
Washi ngt on, DC 20007

(202) 329-9949

Counsel for Appellants/ Cross-Appell ees
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