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Appel lant M | dred Debnam hereby replies to the brief of
Appel | ee Crane Co. (“Crane”).
ARGUVENT
A The I ndemification Provision of Paragraph 6 Does

Not Define the Scope of Crane’s Assunption of
National’s Warranty Liability

Crane focuses on the short-termindemification provision
of Paragraph 6 to bolster its position that Paragraph 17
referred only to Crane’s future liability for warranty repairs
or replacenents.! Crane’s enphasis on Paragraph 6, however, is
m spl aced because that provision does not define the scope of
Crane’s assunption of National’s warranty liability under
Par agraph 17.
Par agraph 6 of the 1959 Agreenent provides, in relevant
part, as foll ows:
6. National warrants and represents, and all such
representations and warranties shall be true at

the time of and shall survive the closing for a
period of twelve nonths thereafter, that:

* * %

(g) Except as otherw se provided herein,
[National] will indemify and hold Crane harm ess
fromany and all of [National’'s] liabilities of
what soever kind or nature.?

! Crane Br. at 18.

2 JA at 132 (enphasis added).



Based on this provision, Crane asserts that it “expressly
declined to undertake any liabilities of [National.]”3

Thi s overstatenment | eaves a fundanental m sinpression of the
framewor k created by Paragraphs 6 and 17.

First, the opening clause of Paragraph 6 states that
National’s obligation to indemify Crane for National’s
liabilities survived closing only for twelve nonths. Mre
inportantly, Paragraph 17 expressly provides for Crane’s
assunption of all of National’s warranty liabilities, a clear
exception otherw se provided to the general rule under Paragraph
6 that Crane did not assune National’s liabilities.

B. Par agraph 17 Expressly Contenplates Crane’s

Assunption of National’s Liability for
Nonst andard Warranty C ai ns

In its brief, Crane relies heavily on the trial court’s
statenment that “reasonable persons in the position of the
contracting parties could not have understood that Crane was
agreeing to assune liability to third parties, who were not in
privity with National”, and Paragraph 17 “contenplate[d] only
standard warranty clains for defective products that had to be

» 4

repaired or repl aced. Crane’s reliance, however, is msplaced

because the trial court’s statenent was erroneous.

s Crane Br. at 18.

4 Crane Br. at 17-18.



Reasonabl e persons in the position of the contracting
parti es could have understood that Crane was assumng liability
for all warranty clains on National products, including
nonst andard warranty clains. |In fact, the express terns of
Par agraph 17 denonstrate that Crane and National did contenplate
Crane’s assunption of National’s liability for nonstandard
warranty cl ai ns.

To induce Crane to assune all of National’s warranty
l[iability, rather than nmerely National’s liability for standard
warranty repairs, National warranted and represented in
Paragraph 17 that it did not “anticipate any prospective
abnormal or extraordinary warranty clainms, other than warranty
claims in the ordinary course of business.”®

If Crane was only to assunme National’'s liability for
standard warranty repairs, then National’s representation that
it was unaware of prospective nonstandard warranty clai ns was
meani ngl ess and i noperative. |f, however, Crane was to assune
all of National’s warranty liability, including liability for

nonst andard warranty clains, then National’'s representati on was

significant.

° JA at 137 (enphasi s added).



The trial court and Crane conpletely ignore National’s
representation that it was unaware of any prospective
nonst andard warranty clainms. This | anguage unanbi guously
signifies the parties’ understanding: Crane would assune all of
National’s warranty liability, including liability for
nonst andard warranty cl ai ns.

C. Crane lgnores the Plain Meaning of the Term
“All” in Paragraph 17

Crane upbraids Ms. Debnam for asking this Court to focus
on one word in Paragraph 17: all.® The word “all” (“al
obl i gati ons of every kind whatsoever”), however, |eaves only one
possible interpretation of Crane’ s assunption of National’s
warranty obligations. Sinply put, all neans all. See Sander v.
Al exander Richardson Investnents, 334 F.3d 712, 716 (8th G
2003) (“In short, “all’ means all” - interpreting excul patory
clause in marine contract) (citing Knott v. MDonal d s Corp.
147 F. 3d 1065, 1067 (9th G r. 1988) (enforcing clause in which
franchi se seller assigned “all [their] right, title and
interest” to the buyer, including cause of action for breach of

franchi se agreenent)).

6 Crane Br. at 109.



Crane maintains that in this case, all nmeans substantially
| ess than all, arguing that Paragraph 17, read as a whol e,
focuses on the “repair of broken equipnent.”’

Ms. Debnam does not dispute that Crane becane responsible
for the repair or replacenent of broken equi pnent when it
assunmed all of National’s warranty liability. But nothing in
Paragraph 17 or el sewhere inexorably Iimts Crane’ s assunption
to liability for warranty clains for the “repair of broken

equi pment . "8

Mor eover, Crane cannot direct this Court to the
sentence, clause or word that ties Paragraph 17 to the “repair
of broken equi pnent.” These words sinply do not appear.

I nstead, responsibility for warranty repairs is but one of the
l[iabilities Crane assuned when it inherited all of National’s
warranty obligations.

Where, as here, parties to a contract elect to enpl oy
broad, sweeping | anguage, it is incunbent upon themto state any
l[imtations thereto. See Princenont v. Constr. Corp. V.
Baltimre & Chio R R Co., 131 A 2d 877, 878 (D.C. 1957) (“[T]he

presunption is that if the parties had intended sone limtation

of the all-enbracing | anguage, they woul d have expressed such

! Crane Br. at 20.

8 Crane Br. at 21-25.



[imtation.”). Crane could have Ilimted its assunption of
warranty liability to clains for repairs, but it did not.
D. The New Yor k Choi ce-of -Law Provi si on Does Not

Absol ve Crane fromLiability for Warranty C ai ns
by Persons Lacking Privity with National

Inits brief, Crane asserts that based on the New York
choi ce-of -1 aw provi sion in Paragraph 29, Crane could not have
assuned liability for warranty clains by persons |acking privity
with National.® According to Crane, the parties did not intend
for Crane to assune such liability because New York |aw, which
governs the Agreenent, did not recognize this type of warranty
claimat the tinme of the Agreenent. Crane’s reasoning, however,
has been rejected by other courts, including the Second G rcuit
appl yi ng New York | aw, and should be rejected here.

In Ain Corp. v. Consolidated Al um num Corp., 5 F.3d 10
(2nd Gr. 1993), the Second Circuit faced a simlar situation in
the context of liability under the Conprehensive Environnent al
Response, Conpensation and Liability Act, 42 U S.C. 8§ 9601 et
seq. (“CERCLA’). 1In 1973, din contracted to sell all of its
al um num busi ness to Conal co. Under the asset purchase
contract, Conalco agreed to indemmify Ain for all post-transfer
liabilities associated with Ain’ s alum numoperation at the so-

cal |l ed Hanni bal site. ld. at 12-13.

9 Crane Br. at 21-23.



In 1986, Conalco and Ain were held jointly and several ly
i abl e under CERCLA for the substantial costs of environnental
cl eanup at the Hannibal site. din sued for a declaratory
j udgnent that Conal co was contractually obligated to i ndemify
Ain for any costs associated with the CERCLA liability.
Conal co counterclainmed for contribution fromdin for a portion
of the cleanup costs. Id. at 13.

The Second Circuit applied New York law to interpret the
asset purchase contract, specifically to determ ne the scope of
Conal co’ s obligations under the indemification clause. The
central issue facing the Court was that Congress only enacted
CERCLA years after the parties entered the asset purchase
agreenment . 1°

Conal co argued that in drafting their agreenent, the
parties only contenplated liabilities arising under then-
existing law. Thus, Conal co could not have assuned Adin’s then-
uni magi nabl e CERCLA liability. The Second Circuit agreed that

the parties drafted their agreenment with the then-existing | aw

0 The Second Circuit stated the issue as follows: “The

primary question we address in this appeal is whether the
Agreenents at issue, which predate the enactnent of CERCLA
and whi ch make no nmention of environnental liability,
allocate to Conal co, the buyer, the subsequently created
CERCLA obligation to clean up the Hanni bal site, which
Conal co clains was contam nated by Ain, the seller.” din
Corp., 5 F.3d at 14



in mnd, but still found that Conalco had assunmed Ain’ s CERCLA
liability.

After enphasi zing Conal co’s contractual obligation to
indermmify Ain for “all liabilities” associated with the
Hanni bal site, the Court explained as foll ows:

Not wi t hst andi ng the fact that CERCLA did not exist at

the tinme these contracts were executed, we hold that as

to the Hanni bal site, these contractual provisions are

sufficiently broad to enconpass CERCLA liability. The
| anguage evi dences the parties’ clear and unm st akabl e

intent that Conalco indemify Ain for all liability
related to the Hanni bal site, even future unknown
liabilities.

* * *

Conal co contends that CERCLA, which inposes strict
l[iability and casts a broad liability net, was a

previ ously uni magi nabl e scheme. The District Court’s
deci sion forces Conal co, an apparently innocent
purchaser of land, to assune a liability that did not
exist at the time of contract for conditions that it
did not create. . . . As to the Hannibal site, Ain
contracted to release itself fromall liability arising
fromits previous ownership of its al um num busi ness.
Clearly the inclusion of the broadly worded contractual
provi sions affected the selling price Ain received.
This was a contract between two | arge, sophisticated
conpani es who hammered out an agreenent and expected to
be able to rely on its terns.

* * %

W agree with din that this |language is broad enough
to require Conalco to indermmify Ain for CERCLA
liability.

ld. at 15-16 (enphasis added) (internal quotations omtted).



Crane’s argunent in this Court mrrors Conalco’ s failed
argunent before the Second Circuit: W could not have assuned
l[iability for National’s warranties to M. Debnam because New
York | aw did not recognize such liability at the tine of the
1959 or 1961 Agreenents. The Second G rcuit held that under New
York contract |aw, the broad phraseol ogy used by din and
Conal co included future unknown liabilities, even liabilities
ari sing under a previously uni magi nabl e schene. |In Paragraph
17, Crane and National used the sanme operative term- “all.”

O her courts, reaching the sane concl usion as the Second
Circuit, have recogni zed that parties can expressly excl ude
i nchoate or unrecogni zed clains fromthe contractual assunption
of liabilities. See e.g., Ranbs v. Collins & A kman G oup,
Inc., 977 F.Supp. 537, 540 (D. Mass. 1997) (“The Assunption of
Liabilities Agreement provided for the assunption of all of the
[seller’s] liabilities. Because there was no express exception,
[the buyer] assuned inchoate or contingent product liability
clainms[.]”). Crane could have negotiated for the exclusion of
inchoate warranty liability fromits assunption in Paragraph 17,
but Crane did not.

Crane is now stuck with the undeni ably broad | anguage the
parties chose. Accordingly, Crane assuned liability from
National for M. Debnam s clai munder the broad phraseol ogy of

Par agraph 17 regardl ess of whether New York | aw recogni zed such



aclaimat the time of the contract. Thus, the New York choice-
of -l aw | aw provi si on does not absolve Crane fromliability for
warranty clai ns brought by persons |acking privity with
Nat i onal .

Addi tionally, Crane stepped into National’s shoes for
purposes of all of its warranty “obligations.” The key question
then is what were the National’s warranty obligations when the
parties signed the 1959 and 1961 Agreenents?

As discussed in Ms. Debnanis opening brief, as of 1959, in
five states a boiler nechanic injured by a National boiler in
t he manner of Plumrer Debnam coul d recover in warranty even
absent privity.! By the close of 1961, the ranks of such states
had swelled to fourteen.!® NMoreover, each decision was applied
retrospectively — warranty liability in the absence of privity
applied to the universe of products sold before the decision was
announced.

It is therefore of no noment that the District of Colunbia
waited until 1962 to reject privity. See Picker X-Ray Corp. V.
CGeneral Mdtors Corp., 185 A 2d 919 (D.C. 1962). The deci sion

applied to the National boilers delivered to Thomas El enentary

11 See Appellant Br. at 8-9.

12 See Appellant Br. At 8-9. Notably, Crane does not defend
the trial court’s assertion that Plaintiff’s warranty clai ns
“were virtually unknown in the law in 1959, absent privity of
contract.” JA at 644.

10



in 1948 to which M. Debnamwas first exposed in 1964 and the
resulting warranty clains asserted by Ms. Debnam here.

E. New York Courts Applied Warranty Liability Absent
Privity between 1959 and 1961

Assum ng arguendo that Paragraph 17 did not unamnbi guously
shift National’s inchoate warranty liability to Crane, the
meani ng of Paragraph 17 is anbiguous and the trial court should
have admtted extrinsic evidence of the Paragraph 17 s meani ng,
i ncluding the Abrans affidavit.

By 1959, application of the privity doctrine in inplied
warranty cases had become unsettled in New York.'® Various
jurisdictions outside of New York had al toget her abandoned the
requi renent as antiquated. Contenporary jurists and schol ars
routinely discussed this trend.

I n published opinions, various New York trial courts held
that privity was not required, while others held that it was.

In Parish, 13 Msc.2d at 36, the trial judge observed in 1958:

13 Crane cl eaves to the notion that New York did not elinmninate

the privity requirenent in warranty cases until 1973, relying on
Codling v. Paglia, 32 N Y.2d 330, 345 N.VY.S. 2d 461 (1973). But
Codl i ng stands for the extension of a manufacturer’s liability
absent privity to nonusers of a product in a warranty action.

In 1963, New York rejected the privity requirenent for warranty
clainms asserted by any contenpl ated user of a product. Col dberg
v. Kollsnman, 12 N.Y.2d 432, 437, 191 N. E.2d 81, 83 (1963).

14 Sone of the pre-1959 New York cases that discarded privity
ininplied warranty cases include G eenberg v. Bernice Foods, 12
M sc.2d 883, 888, 178 N.Y.S.2d 407 (N. Y. App. 1958) (“[T]he
judicial ‘assault on the citadel of privity has been going on a

11



Since the Waldorf, Lardaro and Welch cases [], a
state of confusion presently exists. It is hoped
that, because the privity problem is of vital
concern, the higher courts will clarify the |ega

at nrosphere clouding the subject. As Lord
Mansfield said: ‘Lawers and litigants are
entitled to know where they stand as to what
their rights are and what the lawis.’

Wil e many of these cases arose in connection with the sale
of food, the broader discussion addressed abandonnent of privity
in all warranty cases and recogni zed the trend toward this
result.

More inportantly, by 1961, under New York’s choice of |aw
rul es, ® the absence of privity proved nonfatal to some
plaintiffs’ suits based on manufacturers’ inplied warranti es.
See e.g., Hnton v. Republic Aviation Corp., 180 F. Supp. 31
(S.D.N Y. 1959) (under New York conflict of law rules, California

| aw applies allow ng wongful death action against airplane

long tine[.]”); Parish v. Great Atlantic Pacific Tea Co., 13

M sc.2d 33, 64-65, 177 N.Y.S.2d 7 (N Y. Mun. 1958) (“The archaic
notion that privity is essential to recovery in a breach of
warranty action is cardinal error. It requires the acceptance
of the artificial and the shutting of our eyes to the realities
of life.”); Conklin v. Hotel Waldorf Astoria, 5 Msc. 2d 496,
161 N. VY.S.2d 205 (N.Y. Gty C&. 1957); Lardaro v. MBS C gar
Corp., 10 Msc.2d 873, 177 N.Y.S.2d 6 (N. Y. Mun. 1957); Welch v.
Schi ebel huth, 11 Msc. 2d 312, 316, 169 N.Y.S. 2d 309 (Sup. ¢
1957) (“Qur own state has chi pped away, eroded and streamnined
the privity rule and its dem se, without elegy, is in view”
enphasis original)).

15 «“New York | aw i ncl udes, of course, New York’s choice of |aw
rules.” Comrercial Union Ins. Co. v. Porter Hayden Co., 698
A 2d 1167, 1207, 116 M. App. 605, 687 (1997).

12



manuf act urer based upon breach of inplied warranty w thout
privity); Siegel v. Braniff Airways, 204 F.Supp. 861 (S.D.N.Y.
1960) (sane, applying Texas law); Conlon v. Republic Aviation
Corp., 204 F.Supp. 865 (S.D.N. Y. 1960) (same, applying M chigan
|aw to personal injury action); Mddlleton v. United Aircraft,
Corp., 204 F.Supp. 856, 860 (S.D.N. Y. 1960) (“In view of the
nodern trend, as previously discussed, an action based on the
breach of an inplied warranty shoul d not be di sm ssed because of
the lack of privity between the plaintiff and the defendant.”).

In these cases, New York choice of |aw rules nandated the
application of warranty law from jurisdictions that had
abandoned privity. National had sold its boilers throughout the
United States, including in nmany states that had abandoned
privity in warranty clai ns.

Thus, the notion that by 1959 or 1961 Crane could not have
understood that it was agreeing to assune liability to third
parties without privity is wong. Crane and National were
sophi sticated manufacturer-distributors who sold their products
nationally. As such, each entity bore possible exposure for
clainms stemmng from defective products sold virtually anywhere.
Third-party users of National’s products were not bound by the
1959 or 1961 Agreenents’ choice of New York | aw

As shown above, New York courts were no strangers to

warranty clains absent privity during the period from 1959 to

13



1961. At a mninmum the shifting |aw pronoted an environnent of
anbiguity on this topic, and the trial court should have

adm tted extrinsic evidence as to the neani ng of Paragraph 17,

i ncluding the Abrans affidavit.

CONCLUSI ON

For the foregoing reasons, and those asserted in her
opening brief, Ms. Debnam asks that the Court reverse the trial
court’s grant of summary judgnent.

Respectful ly submtted,

Peter T. Enslein

Bar. No. 367467

Dani el A. Brown

Brown & Gould, LLP
7700 A d Georgetown Rd.
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Bet hesda, MD 20416

Tel : 301-718-4548

Attorneys for Appell ant
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