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KIND OF PROCEEDINGS AND NATURE
OF RULINGS IN THE LOWER TRIBUNAL

This is a product 1liability action brought by Appellants
(Ohio residents) in the Circuit Court of Cabell County.
Appellant Robert L. Easterling contracted silicosis as a result
of 23 years of sandblasting work in West Virginia, Ohio and
Kentucky. Defendants below include his employer and 16
manufacturers and suppliers of the sandblasting equipment,
respiratory protective devices and abrasives that he used.!

Appellees Bicknell Manufacturing Company (“Bicknell”) and
Buckeye Monument Company (“Buckeye”) each filed a motion to
dismiss on the grounds of lack of personal Jjurisdiction.
Appellants opposed the motions. On January 8, 1999, a hearing
was held on the motions to dismiss.

As the trial court’s adjudication of those motions involved
consideration of matters outside the pleadings, those motions
were treated as ones seeking summary judgment. The court
granted Appellees’ motions. While finding Appellants had

established the requirements of the general long-arm statute, W.

1 Since the filing of this action, Appellants have
voluntarily dismissed defendants Clemco Industries Corporation,
Clementina, Ltd., Minnesota Mining and Manufacturing Company,

The Sherwin-Williams Company and Woodfield Group, Inc., and have
joined as party-defendants A.L.C. Company, Inc., E.D. Bullard
Company, The Parry Company, S & H Industries, Inc., Truman’s,
Footnote continued .



Va. Code § 56-3-33 (1997), the trial court held “that there was
not sufficient contact or nexus with this state to further
justify continuation of this action in this state.”2 The court’s
rulings were memorialized in orders entered on February 23, 1999
and April 19, 1999.

On June 17, 1999, Appellants filed a Petition for Appeal.
Bicknell filed an opposition to the Petition on July 6, 1999,

On September 2, 1999, this Court granted the Petition.

Inc., Ruemelin Manufacturing Company, Inc. and Wagoner Brothers
Company. See Complaint and Second Amended Complaint.

2 January 8, 1999 Motions Hearing transcript (“Hearing Tr.”)
at 49.



STATEMENT OF FACTS

A. Buckeye Monument Company.

This case involves the employment of Appellant Robert L.
Easterling by Buckeye from 1974 until 1997.3 In 1982, Buckeye
Monument Company became a division of C.A.B., 1Inc. (%“CAB").
Except where otherwise noted herein, reference to Buckeye
includes CAB. During those years, Mr. Easterling had frequent
occasion to perform duties for Buckeye in West Virginia,

including the placement and sandblast engraving of cemetery

3 In 1945, Buckeye was founded by Arno C. Keyes, Sr. who
operated the company as an unincorporated sole proprietorship
until his death in 1971. In approximately the late 1950’s, Arno
C. Keyes, Jr. (“"Mr. Keyes”) began working for Buckeye. 1In 1960,
Buckeye purchased Catlettsburg Monument Company and thereafter
operated it as a Buckeye sales office. From 1971 to 1982,
Buckeye was owned by Arno C. Keyes, Sr.’s widow, who operated
the company with her son, Mr. Keyes, until 1978. Mr. Keyes left
Buckeye in that year and acquired Ashland Monument Company, a
Kentucky corporation. In 1982, Mrs. Keyes retired and with her
son formed CAB, an Ohio corporation. Ashland Monument Company,
Buckeye and Catlettsburg Monument Company “became part of the
corporation.” Thereafter, Buckeye operated as one of CAB’s
three divisions: Ironton, Ohio (Buckeye); Ashland, Kentucky and
Catlettsburg, Kentucky. Later, CAB added a fourth division,
Keller Monument Company. See Deposition of Arno C. Keyes, Jr.
taken December 21, 1998 (“Keyes Tr.”, annexed as Exhibit No. 3
to Plaintiffs’ Opposition to Defendant Buckeye Monument
Company’s Motion to Dismiss for Lack of Personal Jurisdiction

(“Plaintiffs’ Opp. to Buckeye Mot.”)) at 8-11, 18-25 and
Defendant Buckeye Monument Company’s Response to Plaintiffs’
Amended Request for Production of Documents (“Buckeye’s
Interrogatory Response”), annexed as Exhibit No. 4 to

Plaintiffs’ Opp. to Buckeye Mot., at Response No. 1.

5



headstones and monuments.4 The latter duty has been deemed by
Mr. Easterling’s consulting physician as the cause of his
silicosis -- which has rendered him disabled from any gainful

employment.?3

4 Affidavit of Robert L. Easterling (“Easterling Aff.”,
annexed as Exhibit No. 1 to Plaintiffs’ Opp. to Buckeye Mot.),
Easterling Aff. at 1 5-6.

5 Affidavit of Timothy Scott Prince (“Prince Aff.”) annexed
as Exhibit No. 2 to Plaintiffs’ Opp. to Buckeye Mot., Prince
Aff. at 9 9. 1In note 2, page ii of Bicknell’s opposition to the
Petition for Appeal, Bicknell shows its zeal for argument on the
nature and extent of Mr. Easterling’s lung ailment. Bicknell
refers to the report of Dr. George L. Zaldivar who concluded
that Mr. Easterling does not have silicosis or any other
pulmonary or 1lung disorder, and requires psychiatric help in
order to stop smoking cigarettes. First, Bicknell’s sniping has
nothing whatever to do with any issue presently before this
Court. Second, Dr. Zaldivar’s report was perused as part of an
exhaustively comprehensive survey of Mr. Easterling’s medical
records, radiographic studies and employment history undertaken
by board certified radiologist Dr. S. David Rockoff. Dr.
Rockoff, who is a recognized expert in pneumoconiosis (e.g.,
silicosis and asbestosis) see Bragg v. Owens-Corning Fiberglas
Corp., 734 A.2d 643 (D.C. App. 1999), noted the insufficiency of
Dr. Zaldivar’s report: “I see no indication that he personally
reviewed any xX-ray studies or the CT scan specifically in making
this determination.” See Plaintiffs’ Supplemental Response to
Defendant Mine Safety Appliances Company’s Expert
Interrogatories at Exhibit No. 4, page 6. In short, Dr.
Zaldivar’s opinion is just as useless in the trial court as it
is here.



Throughout its history, Buckeye has sold, installed, and
sandblast-engraved cemetery headstones in West Virginia and
elsewhere.$ When Mr. Easterling commenced employment with
Buckeye, its sandblasting activities were carried out
principally by Paul Palmer, now deceased. 1In or about 1977, Mr.

Palmer began instructing Mr. Easterling in the craft of

sandblasting. Some of this training took place in West
Virginia. Gradually, Mr. Easterling was able to sandblast
without Mr. Palmer’s assistance or oversight. Mr. Easterling

commenced sandblasting on his own for Buckeye in or about the
late 1970’s. Throughout the 1980’s and 1990’s, Mr. Easterling
performed numerous sandblasting jobs for Buckeye and other CAB
divisions in West Virginia.?” 1In fact, two of his frequent West
Virginia jobsites -- the Dock Creek and Crescent Hill cemeteries
-~ provided Mr. Easterling with approximately 90 occasions to

perform headstone-sandblast engraving from 1977 until 1995.8

6 Keyes Tr. at 14, 18 and Buckeye’s Interrogatory Response at
Exhibit A.

7 Easterling Aff. at ¥ 5 and 6.

8 Keyes Tr. at 50-52, Easterling Aff. at 9 3. Given that Mr.

Easterling performed 50 percent of Buckeye’s sandblasting during
the years 1977 until 1995 (Easterling Aff. at 9 3), and further
given the testimony of Mr. Keyes that Dock Creek and Crescent
Hill each entailed as many as five sandblast trips per year, it
follows: 2.5 trips to Dock Creek plus 2.5 trips to Crescent
Hill x 18 years equals 90 trips.



In addition to the labor that Mr. Easterling performed in
West Virginia on behalf of Buckeye, many West Virginia 3jobs
involving cemetery work were performed by other Buckeye
personnel.® Mr. Keyes also performed some sandblasting in West
Virginia.l0

CAB’s records show that for the years 1990 to 1997, it had
a total of $157,019.45 in West Virginia business.!! Sales
records of Buckeye and CAB, together with the testimony by Mr.
Keyes addressing years for which sales records were not produced
(1978 to 1990), indicate that in the period of Mr. Easterling’s
employment by Buckeye it had approximately $300,000 in West
Virginia sales.l? Moreover, from 1983 to at least 1993, the
silica used by Mr. Easterling to perform sandblasting in West
Virginia was purchased from a Huntington, West Virginia supplier,

Wagoner Brothers Company.!3

9 Easterling Aff. at 9 7.

10 Keyes Tr. at 63.

11 Buckeye’s Interrogatory Response at Exhibit A, page 5. CAB
was required by plaintiffs’ request for production of documents
to produce sales records for the period 1974 to 1998 but failed
to do so. Keyes Tr. at 24-28.

12 Keyes Tr. at 76.

13 Id. at 37-38.



Finally, throughout Mr. Easterling’s Buckeye employment,
Buckeye advertised its services in the Huntington, West Virginia
Yellow Pages.4

Buckeye was thus engaged in continuous and 1lucrative
business dealings in West Virginia throughout Mr. Easterling’s
employment. Furthermore, Mr. Easterling’s exposure here to
deadly silica dust via sandblasting played a significant role in
his contraction of the disease that is the basis for this
lawsuit.}> Buckeye knew, moreover, that it was dispatching Mr.
Easterling to perform jobs likely to result in his contraction

of silicosis.

14 Id. at 57-60.

15 Prince Aff. at q 9.



B. Bicknell Manufacturing Company.

Bicknell is a national distributor of monument supplies
including sandblasting machines and parts, respiratory
protective devices and abrasives.!$ Bicknell markets its
products throughout the United States. Bicknell knows that its
products have reached West Virginia.l? From at least the late
1950’'s to the present, Bicknell has served as the exclusive
supplier to Buckeye of “monumental supplies,” including
sandblasting machines and parts, sandblasting hoods and dust
masks.18 From approximately 1977 wuntil 1995, Mr. Easterling
sandblasted in West Virginia wusing a sandblasting machine
containing parts supplied by Bicknell and wore an allegedly

respiratory protective hood, likewise supplied by Bicknell.!?

16 Deposition of David P. Bicknell taken November 23, 1998
(*Bicknell Tr.”), annexed as Exhibit No. 3 to Plaintiffs’
Opposition to Defendant Bicknell Manufacturing Company’s Motion
to Dismiss for Lack of Personal Jurisdiction (“Plaintiffs’ Opp.
to Bicknell Mot.”), Bicknell Tr. at 5-6 and Exhibit 2, invoice
pages 1, 8, 31, 36, 121, 124, 125, and 126.

17 Id. at 17-19.
18 Keyes Tr. at 39.

19 Easterling Aff. at 9 5, 8 and Keyes Tr. at 39-40, 44-50,

67-69 and 80. Bicknell serves as a manufacturer’s
representative for co-defendant P.K. Lindsay Company. Bicknell
Tr. at 14. '

10



Appellants in this action assert that Bicknell knew that
sandblasting causes silicosis in sandblasters lacking full
respiratory protection. Specifically, Appellants contend that
the sandblasting machine parts sold by Bicknell to Buckeye were
defective and unreasonably dangerous because they lacked any
warning as to the silicosis hazard they posed.2?0 Moreover,
Appellants aver that Bicknell knew the sandblasting hoods it
sold to Buckeye, though intended to provide respiratory
protection, were inadequate for that purpose.?l

In its opposition to the Petition for Appeal, Bicknell
wrote:

Petitioners assert that certain sandblasting

equipment, and replacement parts for that equipment,

that Buckeye purchased in Elberton, Georgia, from

Bicknell and which were shipped to Ironton, Ohio,

lacked warnings about silicosis hazards, even though

such equipment was not specifically designed for, or

limited to, use with silica containing products.??

That Bicknell never sold products “specifically designed”
for sandblasting is simply a lie. Bicknell cannot square its

assertion with the record evidence proving its sale of inter

alios, “glass, cut for sandblasting hood,” “screen, brass

20 Complaint at Count I.
21 Id‘

22 Respondent Bicknell Manufacturing Company’s Response in
Opposition to Petition for Appeal (“Bicknell Pet. Opp.”) at v.

11



sandblast,” “nipples, sandhose,” “hose, sandblast,” “helmet,
sandblast, canvas,” “hood, sandblast” and “standard sandblast
700# machine Ruemelin.”?3 Bicknell’s incredible lack of candor
evinces a fundamental disregard for this Court and Appellants.
According to its president, Bicknell has sold its products
to West Virginia customers for “many years.”?24 That course of
conduct was continuous and resulted in significant revenue to
Bicknell. For example, from 1992 to October 1998, Bicknell has
had a total of $410,246.00 in West Virginia sales, averaging
$58,606.57 annually.?3 Moreover, Bicknell presently has 44

active customers in West Virginia.2®¢ Finally, during the years

23 Bicknell Tr. at Exhibit No. 2, invoice pages 1, 11, 23, 36,
38, 39, 48, 51, 79, 115, 121, 124 and 136. Bicknell also noted
in its opposition to the Petition for Appeal that Mr. Easterling
had never used in West Virginia any of the abrasives vended by
it. Bicknell Pet. Opp. at 1. Bicknell’s statement is meant to

be exculpatory, but it is merely inane. As Mr. Easterling used
to his detriment, a host of Bicknell’s other sandblasting
products. How is Bicknell’s cause advanced by a showing that

there actually was one such harmful product not used by Mr.
Easterling?

24 Bicknell Tr. at 19.

25 Id. at 26-31 and Bicknell Tr. at Exhibit No. 5.

26 Bicknell Tr. at 19-20 and Bicknell Tr. at Exhibit No 3,
pages 33-34.

12



1991 to 1998, Bicknell sold over $65,000 in sandblasting
supplies to Buckeye.?7

For “many years,” Bicknell has placed advertisements in
Stone In America, published by the American Monument
Association, a monument industry trade group.2® Of Bicknell’s 44
active West Virginia customers, 10 currently receive its Stone
In America advertisements.??

Finally, Bicknell has established a channel for providing
regular advice to its West Virginia customers by maintaining a
nationwide toll-free 800 telephone number and an email address

on its Internet site.30

27 Bicknell Tr. at Exhibit No. 2, invoice pages 1-157.
28 Bicknell Tr. at 31.

29 Compare Bicknell Tr. at Exhibit No. 3, pages 33-34 with
Exhibit No. 3 to the Deposition of Pennie L. Sable, taken
December 21, 1998, (“Sable Tr.”), annexed as Exhibit No. 5 to
Plaintiffs’ Opp. to Bicknell Mot. See also Sable Tr. at 10-12.
In its opposition to the Petition for Appeal, Bicknell averred
that its “in-house sales personnel also do not ever travel
outside of Elberton, Georgia to visit customers in other
states.” (emphasis in original). Bicknell Pet. Opp. at 2. The
coyness of this statement is plain. Record evidence proves that
Bicknell makes direct sales to its customers at trade shows
outside Georgia. Bicknell Tr. at Exhibit No. 2, invoice page
132 (“Sale made at: Kentucky convention”).

30 Bicknell Tr. at 35-36.

13




ASSIGNMENT OF ERROR

The trial court failed to recognize that the exercise of
West Virginia jurisdiction over Buckeye and Bicknell comports
with the requirements of <constitutional due process as
recognized and applied by this Court in State of West Virginia
ex rel. CSR, Ltd. v. MacQueen, 190 W. Vva. 695, 441 S.E.2d 658
(1994), cert. denied, 513 U.S. 822 (1994) and Hill by Hill v.

Showa Denko, K.K., 188 W. Va. 654, 425 S.E.2d 609 (1992).

14
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