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DISCUSSION OF THE LAW

A. Bicknell’ s Waiver Respecting The
Trial Court’s Ruling On The Long-Arm Provisions.

In the February 23, 1999 order from which this appeal is
taken, the trial court held that Appellants’ maintenance of this
action against Bicknell is justified under the applicable long
arm statute.! Moreover, W. Va. Rule of App. Proc. 10(f) of this
Court provides:

Cross assignments of error. - Appellee, if he is of the
opinion that there is error in the record to his
prejudice, may assign such error in a separate portion
of his brief and set out authority and argument in
support thereof. Such Cross assignment may be made
notwithstanding the fact that appellee did not file a
separate petition for an appeal within the statutory
period for taking an appeal. Appellant may answer the
cross assignment of error in his reply brief.

1 R. 535-538.



Under “IV. Statement To Meet Alleged Errors” of its Brief in
Response to Brief of Appellants,? Bicknell alleges no error as to
the trial «court’s ruling with respect to the Appellants
prevailing on the long-arm statute issue. Given the plain import
of Rule 10(f), Bicknell’s failure is a waiver of its right to
have this issue considered on appeal. See, Abbott v. Owens
Corning Fiberglas Corp., 191 W.va. 198, 204, 444 S.E.2d 285, 293
(1994) (“CSR Limited conceded that the long-arm statute conferred
jurisdiction by not raising the issue.”)

B. Bicknell Is Subject To Personal Jurisdiction
Under West Virginia's Long-Arm Provisions.

Assuming, arguendo, that Bicknell’s reference elsewhere in
its brief succeeds in putting the long-arm statute issue before
this Court, Appellants offer the following points and authorities
as a basis for concluding that the trial court’s ruling was
correct.

Bicknell asserts that Appellants’ complaint did not address
W. Va. Code § 31-1-15 (1997), a provision that concerns long-arm
jurisdiction solely over corporations.? Bicknell implies that
Appellants were somehow remiss in that regard, but Bicknell

overlooks the fact that Appellants cited § 31-1-15 in opposing

Hereinafter referred to as “Bicknell Br.”

3 Id. at 2, n.10.



Bicknell’s motion to dismiss and at oral argument.? Bicknell
cites nothing to oppose the notion that both of West Virginia’s
long-arm statutes were before the trial court. Indeed, at the
close of evidence, a party may seek leave to amend his complaint
to conform with the evidence. W. Va. R. Civ. Proc. 15(b).

The pertinent provisions of the two applicable West
Virginia long-arm statutes read as follows:
W. Va. Code § 31-1-15 (1997):

For the purpose of this section, a foreign corporation
not authorized to conduct affairs or do or transact
business in this State pursuant to the provisions of
this article shall nevertheless be deemed to be
conducting affairs or doing or transacting business
herein (a) 1if such corporation makes a contract to be
performed, in whole or in part, by any party thereto,
in this State, (b) if such corporation commits a tort
in whole or in part in this State, or (c) if such
corporation manufactures, sells, offers for sale or
supplies any product in a defective condition and such
product causes injury to any person or property within
this State notwithstanding the fact that such
corporation had no agents, servants or employees or
contacts within this State at the time of said injury.
The making of such contract, the committing of such
tort or the manufacture or sale, offer of sale or
supply of such defective product as hereinabove
described shall be deemed to be the agreement of such
corporation that any notice or process served upon, or
accepted by, the secretary of State pursuant to the
next preceding paragraph of this section in any action
or proceeding against such corporation arising from,
or growing out of, such contract, tort, or manufacture
or sale, offer of sale or supply of such defective
product shall be of the same legal force and validity

4 R. at 112, 122-28; Motions Hearing Tr. at 23-26.



as process duly served on such corporation in this
State.

W. Va. Code § 56-3-33 (1997):

(a) The engaging by a nonresident, or by his duly
authorized agent, in any one or more of the acts
specified in subdivisions (1) through (7) of this
subsection shall be deemed equivalent to an
appointment by such nonresident of the secretary of
State, or his successor in office, to be his true and
lawful attorney upon whom may be served all lawful
process in any action or proceeding against him, in
any circuit court in this state, including an action
or proceeding brought by a nonresident plaintiff or
plaintiffs, for a cause of action arising from or
growing out of such act or acts, and the engaging in
such act or acts shall be a signification of such
nonresident’s agreement that any such process against
him, which is served in the manner hereinafter
provided, shall be of the same 1legal force and
validity as though such nonresident were personally
served with a summons and complaint within this state:

(1) Transacting any business in this state;

(2) Contracting to supply services or things in
this state;

(3) Causing tortious injury by an act or
omission in this state;

(4) Causing tortious injury in this state by an
act or omission outside this state if he regularly
does or solicits business, or engages in any other
persistent course of conduct, or derives substantial
revenue from goods used or consumed or services
rendered in this state;

(5) Causing injury in this state to any person
by breach of warranty expressly or impliedly made in
the sale of goods outside this state when he might
reasonably have expected such person to use, consume
or be affected by the goods in this state: Provided,
that he also regularly does or solicits business, or
engages in any other persistent course of conduct, or



derives substantial revenue from goods wused or
consumed or services rendered in this state;

(6) Having an interest in, using or possessing
real property in this state; or

(7) Contracting to insure any person, property

or risk located within this state at the time of

contracting.

(b) When jurisdiction over a nonresident is based

solely upon the provisions of this section, only a

cause of action arising from or growing out of one or

more of the acts specified in subdivisions (1) through

(7), subsection (a) of this section may be asserted

against him.

The exercise of personal jurisdiction over Bicknell is
warranted under either of these statutes. Under § 31-1-15(b),
and given that Mr. Easterling’s disease is the consequence of
all silica exposure had while sandblasting, that portion of Mr.
Easterling’s silica exposure in West Virginia while wusing
Bicknell’s products was a substantial contributing factor to his
disease and amounted to tortious conduct by Bicknell in West
Virginia. This is tortious conduct by Bicknell, “in part,” in
West Virginia. Its sale of defective products outside of West
Virginia and used by Mr. Easterling here, represents tortious
conduct by Bicknell, in part, outside of West Virginia.

Likewise, under § 31-1-15(c), Bicknell sold a product in a
defective condition and that product injured Mr. Easterling in

this state. The latter provision specifically renders

irrelevant Bicknell’'s observation that it had “no agents,




servants or employees or contacts within this state at the time
of said injury.” Id.

Finally, Bicknell is likewise obliged to defend this action
under the provisions of the general long-arm statute, § 56-3-33
(a) (4). Appellants’ case against Bicknell need only satisfy one
of several disjunctive requirements announced in § 56-3-
33¢(a) (4). Here, however, MAppellants can adduce all of the
jurisdiction conferring facts set forth in this section of the
statute: Bicknell sells defective products from its principal
place of business in Elberton, Georgia. That is the act or
omission outside of West Virginia that has resulted in the
injury here of Mr. Easterling. Moreover, as discussed infra and
in Appellants’ opening brief, Bicknell is a purveyor of
dangerous products, regularly solicits business here, engages in
a persistent course of conduct here and derives substantial

revenue® from sales here and injured Mr. Easterling here.®

> That Bicknell <derived substantial revenue from West
Virginia sales cannot seriously be disputed. In the years 1992
through 1998, for example, Bicknell earned a total of $410,246 -

an annual average $58,607. If Bicknell’s West Virginia dollars
are, as it contends, less than 1% of it annual revenue, the sums
speak objectively for themselves. Ajax Realty Corp. v. I.F.

z2ook, Inc., 493 F.2d 818, 821 (4th Cir. 1972).
6 Moreover, there is no requirement under this section that a
plaintiff’s cause of action arise from, or grow out of,
defendant’s actual solicitation of business, course of conduct
or derivation of revenue, in West Virginia. See, Gatewood v.
Fiat, S.p.A., 617 F.2d 820, 824 (D.C. Cir. 1980).

10



It is well settled that West Virginia is a single-act state
for the purpose of exercising personal jurisdiction. Each time
that Mr. Easterling used a Bicknell product in West Virginia,
Bicknell committed a tort sufficient to require that it answer
for its wrongdoing here. Lozinski v. Lozinski, 185 W. Va. 558,
561, 408 S.E.2d 310, 313 (1991).

Bicknell commences its discussion of West Virginia cases,
interpreting the general 1long-arm statute, § 56-3-33, by
acknowledging the expanded breadth of personal jurisdiction that
recent United States Supreme Court decisions permit.’ Bicknell
further acknowledges that West Virginia enforces personal
jurisdiction “to the utmost limit of due process,” citing Harman
v. Pauley, 522 F. Supp. 1130, 1135 (S.D. W.va. 1981).%°
Notwithstanding the extensive reach of this long-arm statute,
Bicknell serves up what it considers apposite examples of what
this long-arm cannot reach.

Bicknell first cites Lane:’ there a West Virginia decedent
had traveled to a Virginia hospital to undergo catheterization.
The catheter had been defectively manufactured in Massachusetts.

The catheter manufacturer admitted that it had sent five of its

7 Id. at 3.
8 Id. at 3.

? Id. at 4.

11



sales representatives to promote its wares to West Virginia
medical facilities. [Lane, 198 W. Va. at 455, 481 S.E.2d at 76l.
The long-arm theory advanced in that case was the applicability
of § 56-3-33(a)(l): “Transacting any business in this State.”
This Court declined the imposition of personal jurisdiction over
the catheter manufacturer because, contrary to the requirements
of § 56-3-33(b), there existed no nexus between the catheter
manufacturer’s sales trips to West Virginia and the death that
was suffered in a Virginia hospital. Lane, 198 W. Va. at 457,
481 S.E.2d at 763.

Appellants here have no occasion to attack the holding in
Lane because the facts there bear no resemblance to the facts
here. Plaintiff here used defendant’s products in West
Virginia. That was not true in ZILane. Plaintiff here suffered
injury from defendant’s products in West Virginia. That was not
true in Lane. Plaintiff here does not rely on § 56-3-33(a) (1)
of the general long-arm statute. That was not true in Lane. 1In
short, none of the essential facts of Lane are apropos of the
instant case. Citing § 56-3-33(a) (4) of the long-arm statute,
Appellants here contend that Bicknell’s sale from Georgia of
defective products is an act or omission outside of West
Virginia which has resulted in the injury to Appellant in this
state. Bicknell’s citation to Lane in this context is

pointless.

12




Bicknell proceeds from Lane to explain why it, 1like the
Massachusetts catheter manufacturer, is not subject to personal
jurisdiction in West Virginia. It is a stunningly wrongheaded
argument. Not only is Lane inapposite here, but it further
appears that Bicknell cannot align itself with the Lane
defendant without distorting the instant facts. Bicknell urges
that the operative facts in this case pertain to Ohio rather
than West Virginia.!® This is patent nonsense. As the complaint
and the affidavits of Mr. Easterling and his consulting
physician, Dr. Timothy Scott Prince, make clear, this case
insofar as Bicknell is concerned is legitimately focused upon
Mr. Easterling’s use of Bicknell’s products in West Virginia and
the deleterious health consequences of that use.!

Bicknell next argues that the products it sold to Buckeye
were “sold F.0.B. Elberton, Georgia and shipped to Buckeye in
Ohio.”!? Bicknell asserts that the F.0.B. status of its
shipments shifted title, risk and cost to Buckeye in Georgia.
This Court is left to infer, unaided by a single citation to
case law, that shipment via this method thwarts personal

jurisdiction.

10 Id. at 5.
1 R. 140-43, 146-148.

12 Id. at 5.

13



Bicknell further urges that it never sold products to
Buckeye in West Virginia.'® 1In this, likewise without citation,
Bicknell assumes that such a sale would be the only basis for
requiring its defense of the action here. Bicknell fails to
understand West Virginia law.

C. Bicknell’s Product Shipment Terms
Lack Constitutional Significance.

Throughout its brief, Bicknell asserts that its method of
shipping the products at issue in this case (F.0.B. (i.e., “free
on board”) Elberton, Georgia) insulates it from the assertion of
personal jurisdiction in this forum. Historically, however,
F.0.B. is of moment only as to whether the buyer or seller pays
for shipment and when in the shipping process the risk of loss
or damage to the goods passes from seller to buyer. See, W. Va.
Code § 46-2-319.

Bicknell cites Federal Ins. Co. v. Lake Shore, Inc., 886
F.2d 654 (4th Cir. 1989) as precedent for the holding that
shipping terms can thwart the exercise of personal jurisdiction
in another state. Bicknell avoids mention of the only two facts
about shipping terms that would aid this Court in deciding the
F.O0.B. issue: First, no American court has ever held that terms

of shipping, of themselves, determine the availability of

13 Id. at 5.

14



personal Jjurisdiction over a seller. Second, true to the
traditional understanding of such shipping terms, the majority
rule is that the F.0.B. protection claimed by Bicknell has no
impact whatsoever on personal jurisdiction. This is the only
inference to be made in West Virginia, where this Court in State
of West Virginia ex reel. CSR, Ltd. v. McQueen, 190 W. Va. 695,
441 S.E.2d 658 (1994), cert. denied, 513 U.S. 822 (1994)
apparently saw no significance to the F.0.B. Freemantle,
Australia shipment of asbestos to the United States. In
refraining from attaching jurisdictional significance to terms
of shipment, this Court stands squarely in the mainstream. See,
Accura Zeisel Machinery Corp v. Timco, Inc.,305 N.J. Super. 559;
702 A.2d 1340,1346 (N.J. App. 1997) (“We think it clear, in any
event, that a party otherwise subject to long-arm jurisdiction
by reason of the substantive nature of his c¢ontacts cannot
immunize himself from the exercise thereof by the simple and
unilateral expedient of a F.0.B. arrangement,” quoting Cruz v.
Robinson Egg’s. Corp., 600 A.2d 1238, 1242 (N.J. Super. Ct.
1992)); State ex rel. Metal Serve. Ctr. of Ga., Inc. v. Gardner,
677 S.W.2d 325, 328 (Mo. 1984) (as “[tlhe place for total
performance is, if anything, more significant than the place of
contracting,” that goods were F.0.B. in another state is not
dispositive on the jurisdiction issue); Moore v. Little Giant

Indus., Inc., 513 F. Supp. 1043, 1047 (D. Del. 1981), aff’d

15



