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I. STATEMENT OF FACTS

Intervenor and claimant below Anita G. Jones (“Mrs. Jones”)
was born on April 29, 1939; she was age 60 when she developed
peritoneal mesothelioma and ceased work.! Mrs. Jones has a high
school education, has taken business courses at two colleges and
received a certificate in executive house cleaning.? She 1is
married and resides with her husband, Robert Jones, and their
daughter, Cynthia, at 207 Underwood Street, N.W., Washington,
D.C. 20012.°

Mrs. Jones performed custodial work for Appellant Washington
Hospital Center (“WHC”) from February 1972 through February 1979,
and from January 1983 through July 1999.° Her job entailed, inter
alia, sweeping, dusting and cleaning WHC’s Physicians Office
Building and Main Building.’

Mrs. Jones had regular and frequent occasion to perform work
in both of the named buildings throughout her two separate periods

of employment with WHC.® When she achieved supervisory status

1 Claimant’s Exhibit (“CE”) 5; Hearing Transcript (“HT”) at
67.

z HT at 33-34.

3 HT at 32-33.

4 HT at 35-38, 39-45.
3 Id.

6 Id.



over other custodial workers in July 1972, her duties thereafter
still required her frequent presence in the named buildings =-- to
oversee and inspect the work of others and to assist physically in
doing the tasks she had formerly done.’

In 1984, WHC retained AMA, Inc., the first of several
companies consulted throughout the rest of Mrs. Jones’s tenure for
the purpose of identifying the presence of asbestos-containing
materials in WHC buildings, evaluating the health hazard posed,
monitoring the situation on a continuing basis and removing the
asbestos materials.®? WHC learned in that year that asbestos was
present in the Physicians Office Building.®

In 1986, WHC retained Asbestos Abatement Services, Inc. (AAS)
to evaluate asbestos conditions in the Physicians Office Building.
ARS found spray-on amosite asbestos fireproofing applied to the
underside of every floor sampled in the building.!® The
fireproofing contained 75 to 80% amosite asbestos.!! In the

application described, the underside of each floor was the top of

7 HT at 36-39.

8 CE 45 at 19.

9 Id.

10 CE 43 at 9-10.

u Id.



the plenum space and the bottom was the suspended ceiling. In
between flowed the constant rush of air used to heat and cool the
building.!?

Thus exposed to the HVAC system, the asbestos fireproofing
had become friable; asbestos dust now contaminated the building’s
ceiling tiles and asbestos fibers entered the air stream that
eventually reached the building occupants.!® AAS advised WHC to
remove all of the asbestos fireproofing from the building.!

In 1987, WHC again consulted AAS concerning the health
risks posed by asbestos and the asbestos problem in the

Physicians Office Building.!® As to the former, AAS had this to

say:1®

The inhalation of asbestos fibers is known to cause
severe lung diseases, including cancer and
mesothelioma. Mesothelioma is a rare fatal cancer of
the lining of the 1lung and abdomen that is nearly
always associated with asbestos exposure alone. Even
low doses of asbestos are believed to give rise to
these diseases. In addition, gastrointestinal cancers
also have been associated with exposure to asbestos in
one of two ways; either through direct ingestion
(swallowing) or after the fibers are breathed, the
body’s airways defense mechanisms force the asbestos

12 Id. at 9.

13 Id. at 9; CE 52 at { 18.
1 Id. at 12.

15 CE 44.

16 Id. at 6.



fibers into the throat where they are then swallowed.

High doses of asbestos fibers can give rise to

asbestosis, a fibrotic lung disease that can be fatal.

AAS found spray-on amosite asbestos fireproofing applied to
the underside of all four floors of the Physicians Office
Building. The material had deteriorated throughout the building
causing: (1) elevated levels of airborne asbestos fibers and (2)
asbestos dust contamination of the top of ceiling tiles.!” AAS
advised WHC to remove all asbestos fireproofing from the
Physicians Office Building “as soon as possible.”?®

AAS urged WHC to “provide in-house personnel with training
and equipment required for their own personal protection and
protection of the public, in the clean-up of asbestos containing
debris resulting from the deterioration or inadvertent disturbance
of the asbestos containing fireproofing material.”!®

The asbestos problem in the Physicians Office Building had
worsened by 1993 when another WHC consultant, HP Environmental,
Inc. (HP) sounded the alarm: “It appears from observations made
during the survey that the process of delamination and surface

erosion of the spray-on insulation has accelerated and has now

reached a stage where previously defined measures to protect the

17 Id. at 1.
18 Id.

19 Id. at 1-2.



building occupants and maintenance staff are no longer
sufficient.”?° In addition, HP urged WHC to implement an
asbestos maintenance plan for the “protection of maintenance
workers from asbestos exposure during routine, and non-routine,
maintenance activities.”?

Mrs. Jones testified that she frequently saw fireproofing
dust and debris fall to the floor in the Physicians Office
Building following the removal of ceiling tiles, when workers

22 7he material she saw -

carried out duties in the plenum space.
- and swept up -- was asbestos fireproofing.?®* WHC does not
challenge this fact.

As to the Main Building, in 1996, yet another WHC
consultant, Stafford Lab Inc., noted the presence of asbestos
fireproofing in the plenum space above the Main Building ICUs.?
Mrs. Jones testified that during the course of her labors in the
Main Building ICUs, she encountered conditions mirroring those

she remembered in the Physicians Office Building. Here, too,

she encountered and swept the littered fireproofing material.

20 CE 46 at ii.
21 CE 45 at 31.
22 HT at 41-46.
23 CE 45, 52 at 5, and 54.

2 CE 47.



Here, too, she was totally unaware of the material’s asbestos
content and therefore its danger.?®

On no occasion during Mrs. Jones’s employment with WHC did
the latter inform Mrs. Jones of its awareness of the presence of
asbestos fireproofing (or, indeed, of any asbestos-containing
materials) in these buildings.?® On no occasion did WHC warn
Mrs. Jones of the asbestos health risks to which it was privy.?’
On no occasion did WHC offer Mrs. Jones any form of training or
respiratory protection, despite its full appreciation of the
health risks to which Mrs. Jones was exposed on every day of her
WHC employment.?®

From April 1999, WHC employee Curtis Patton served as Mrs.
Jones’s supervisor.29 Mr. Patton was unaware of the presence of
asbestos in either the Physicians Office Building or Main

Building.3® Mr. Patton testified that WHC employees do not receive

25 HT at 42-43.
26 HT at 45-47.
27 Id.

28 HT at 45.

29 CE 39 at 4-6.

30 Id. at 8.



asbestos safety training.® Mr. Patton was responsible for
reviewing and approving Mrs. Jones’s leave of absence requests.3?

Sylvia Pulley was employed by WHC from 1994 to June 2000.
She initially served as director of WHC’s worker’s compensation
program and later became its director of managed disability.®
Ms. Pulley was unaware of the presence of asbestos in either the
Physicians Office Building or the Main Building.3!

In July 1999, Mrs. Jones was diagnosed with a hernia by her
physician, Dr. Bell.>® Dr. Bell referred her to Dr. Joel Stevens,
a surgeon, to repair the hernia.

On July 21, 1999, Mrs. Jones requested and was granted a
medical leave of absence for the surgery through September 5,
1999.°° The WHC Request for Leave of Absence Form completed by
Mrs. Jones asks, inter alia: “Is this leave request a result of

a work related injury or illness? Yes No.”3" Mrs. Jones

31 Id. at 9.

32 Id. at 13-18.

3 CE 40 at 5-6.

3 Id. at 17.

3 HT at 49; CE 7.

36 HT at 50-51; CE 27.

37 HT at 51; CE 27.



testified that she answered neither “Yes” nor "“No” on the form
because “I didn’t know if [the hernia] was job related or not.”3®
Later that day, Mrs. Jones was operated on at Providence
Hospital in Washington, D.C.?® A tissue sample taken during
surgery resulted in the diagnosis of peritoneal mesothelioma.?°
Following the surgery, Dr. Stevens informed Mrs. Jones that
she had mesothelioma.?® While hospitalized at Providence, Dr.
Stevens referred Mrs. Jones to oncologist Dr. John M. McKnight.%?
Upon her discharge, while recuperating at home, Mrs. Jones
consulted the Encyclopedia Britannica to learn about mesothelioma,
a disease of which she had never heard.!® Mrs. Jones testified
that she gleaned from her research that mesothelioma “could come

744

from piping, railroad, smoke, and asbestos. To her knowledge,

Mrs. Jones had never been exposed to asbestos but was heavily

3%  HT at 51.

¥ HT at 50.

9 HT at 7-9.

n HT at 52. Mesothelioma is a progressive, disabling and
uniformly fatal disease. There is no effective treatment for
it. CE 41 at 10-11, CE. 52 at 1 18(B) and CE 56 at 2.

2 HT at 52-53.

3 HT at 52-53.

44 HT at S3.



exposed to tobacco smoke at home as her husband smoked 2.5 packs
of cigarettes each day.*

On September 3, 1999, Mrs. Jones had her initial meeting with
Dr. McKnight.® Dr. McKnight has served as her primary treating
physician for her cancer from September 3, 1999 to the present.

In his July 10, 2002 report, Dr. McKnight discussed the
events that transpired in his initial meeting with Mrs. Jones on
September 3, 1999:18

In specific regards to your first question asking to
clarify prior written statements and verbal
communications between Ms. Jones and me regarding the
etiology of her syndrome, I would like to offer the
following commentary. In my initial meeting with Ms.
Jones (described in my September 3, 1999 letter to Dr.
Bell),? I discussed with her medical, social and work
history. Ms. Jones described her work as a Washington
Hospital Center facilities manager and housekeeping
supervisor as involving exposure to dust and work
beneath suspended ceilings in areas where ceiling
tiles were missing. I thought it was possible that
the dust to which she was exposed contained asbestos.
I explained to Ms. Jones that mesothelioma is caused

a3 Id.

a6 CE 56.

a7 CE 42 at 6, 16.

a8 CE 56; HT at 54-56.

¥ CE 12. In his September 3, 1999 letter to Dr. Bell, Dr.
McKnight wrote, inter alia: “"Mrs. Anita Jones was accepted on
your referral for evaluation of a new malignant mesothelioma

She gives me a very long and very clear history of chronic lung
disease, long term asbestos exposure from a work basis and long
term pulmonary symptomatology.” Id.

9



by asbestos exposure. I also explained to her that
the risk of developing mesothelioma is heightened by
exposure to tobacco substances, noting that her
husband smokes two and a half packs a day. Because
neither Ms. Jones nor I could state with authority
that she had in fact been exposed to asbestos at the
Washington Hospital Center, I was only able to say
that the historical cause of her disease was unknown
even though I knew that asbestos had to be a component
of its etiology. In an attending physician’s
disability statement form, which I filled out on
February 28, 2000,°° I indicated that the cause of her
condition was “unknown” as it applied to her
employment. I wrote that statement as a pure
scientist to mean that no one had provided me with
written documentation that asbestos dust was in the
buildings in which Ms. Jones worked. (emphasis
supplied)

In his subsequent deposition, Dr. McKnight testified that
he “simply did not know” if Mrs. Jones had been exposed to
asbestos at WHC. “The only discussion I had with her [about
mesothelioma) is the known and documented relationship between
asbestos and the subsequent development of mesothelioma.”®!' Dr.
McKnight was wunaware of the causal connection between Mrs.
Jones’s mesothelioma and her WHC work until July 3, 2002:%?

In our meeting 1last week, you described records

pertaining to the Washington Hospital Center that

clearly establish the presence of asbestos dust in
buildings where Ms. Jones worked during the period of

her employment. With that piece of information, the
puzzle is now complete, I am therefore able to state

30 CE 18.
31 Id. at 12-3.

52 CE 56.

10



