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I. STATEMENT OF ISSUES PRESENTED FOR REVIEW

A, Whether The Trial Court Erred In Granting
Defendants’ Motions For Summary Judgment.

B. Whether The Trial Court Erred In Denying Discovery
To Mr. Weakley.

II. STATEMENT OF THE CASE

This appeal arises from an asbestos personal injury action
brought by Appellant Basil F. Weakley, Jr. (“Mr. Weakley”) who
was employed as a boiler service worker during the years 1964
through 1979 in metropolitan Washington, D.C. In his Complaint,
as amended, Mr. Weakley alleges that he developed asbestosis as
a result of working with and around Defendants’ unreasonably
dangerous and defective asbestos-containing boiler products.!

Defendants sought discovery of Mr. Weakley’s history of
exposure to asbestos products via interrogatories? and an
extensive deposition.? Mr. Weakley sought discovery of, inter
alios, Defendants Burnham Corporation (“Burnham”) and Foster
Wheeler, L.L.C. (“Foster Wheeler”) via a D.C. Super. Ct. Civ. R.
30(b) (6) deposition of each company seeking, inter alia: (1) the
location of the companies’ boilers installed in metropolitan

Washington, D.C. and (2) the identity of boilers and asbestos-

t Joint Appendix (“JA”) at 1, 46, 75.
Record on Appeal (“R”) at 72.

3 JA at 526.



containing products sold to Mr. Weakley’s principal employers
during the period of his employment.! Burnham and Foster Wheeler
both sought protective orders to prevent Mr. Weakley from
obtaining this discovery.?® Mr. Weakley opposed the motions.®
The trial court, per Judge Joan Zeldon, granted the motions,
without opinion.’

Thereafter, Defendants Burnham, Cleaver-Brooks Boilers
(“Cleaver-Brooks”), Foster Wheeler, The Marley Company
(“Marley”) and Oakfabco, 1Inc. (“Oakfabco”) each moved for
summary judgment.® The companies alleged that Mr. Weakley had
failed to adduce sufficient evidence to establish that his
exposure to their asbestos-containing products was a substantial
factor in causing him to develop asbestosis. Mr. Weakley
opposed the motions.® The trial court, per Judge Herbert B.

Dixon, granted each motion in three memorandum opinions.10 This

appeal followed.!!

4 JA at 176.

3 JA at 134, 144.

6 JA at 152.

7 JA at 214, 215.

8 JA at 230, 249, 276, 282, 377.
9 JA at 385.

10 JA at 620, 624, 628.

n JA at 635, 637.



III. STATEMENT OF FACTS

Mr. Weakley was employed as a boiler service worker during
the years 1964 through 1979.!2 1In that span of years, Mr. Weakley
worked for the Fairfax County Public Schools (“Fairfax Schools”).!3
Thereafter, Mr. Weakley worked primarily for two companies, Allen
Mitchell & Co. (“Allen Mitchell”) and Capitol Boiler Works
(“Capitol”).! Mr. Weakley was employed by Allen Mitchell from
1966 until the company ceased doing business in 1969, He next
worked for Capitol from 1969 through 1979.'°

During his career, Mr. Weakley worked in buildings located in
the District of Columbia, Maryland and Virginia.!® He frequently
serviced boilers with asbestos-containing components, including:
insulation on pipes that led to and from the boilers, blocks that
surrounded the boilers, fire retardant refractory bricks that
lined the boilers’ fireboxes and gaskets and rope that sealed
openings in the boilers (e.g., gaskets and rope placed at the
points where pipes entered the boilers and around the boilers’

door) .Y’

12 JA at 423-24 1 3-4.
13 JA at 423 1 3.

14 Id.

15 Id.

16 JA at 424 9 4.

17 Id.



In the process of servicing these boilers, Mr. Weakley had
occasion to saw, abrade, remove or otherwise disturb the

asbestos in and around them.!®

This work invariably caused a
great deal of asbestos-containing dust to be released into the
air that Mr. Weakley inhaled.!® While carrying out these tasks,
Mr. Weakley did not wear respiratory protection.?® He was never
advised to wear such protection by either the manufacturers of
the boilers that he serviced or his employers.21 Moreover, Mr.
Weakley was never advised by either the boiler manufacturers or
his employers that servicing the boilers in the manner thus

described posed any health risk to him.??

Furthermore, none of
the boilers that Mr. Weakley serviced bore a label warning of
the asbestos content of these devices.?® Finally, none of the
service manuals provided by the boiler manufacturers, including
those of Defendants, made any reference to asbestos hazards that

would be encountered in servicing their boilers -- even though

the occasion to saw, abrade, remove or otherwise disturb the

18 JA at 424-25 q 5.

19 Id.
20 Id.
21 Id.
22 Id.
23 Id.



boilers’ asbestos material was clearly contemplated in the
servicing of these boilers as set forth in those manuals. 2

Had Mr. Weakley seen an asbestos hazard warning on the
boilers that he serviced, or read such a warning in the
aforementioned service manuals, he would not have allowed
himself to be exposed to asbestos dust.?® BAs a consequence of
his many years of labor as an asbestos-containing-boiler-service
worker, Mr. Weakley developed asbestosis, an incurable and often
disabling disease.?®

On January 24, 2002, Mr. Weakley filed suit against
Defendants, each a manufacturer of the asbestos-containing
boilers to which he was exposed.?’” The Complaint, as amended,
articulates negligence and strict liability theories.?®

Specifically, Mr. Weakley maintains that Defendants failed to

warn him of the asbestos health hazards associated with their

boilers.?®
24 Id.
25 Id.

26 JA at 432 § 10-11.
27 JA at 1.
28 JA at 75-80.

29 JA at 77 1 6, 79 1 8.



Among the asbestos-containing boilers to which Mr. Weakley
alleges exposure were those manufactured by Burnham, Cleaver-
Brooks, Foster Wheeler, Oakfabco’s predecessor, Kewanee Boiler
Corporation (“Kewanee”)3® and Marley’s internal division, Weil-
McLain Company (“Weil-McLain”) .

Each of the aforementioned boilers was manufactured and
delivered to the site of installation incorporating asbestos-
containing materials.3® In some instances, asbestos insulation

33 Because

was applied to the boilers during their installation.
of the high temperatures reached in a boiler’s firebox and the
inherent wear and tear of the boiler’s normal operation,
asbestos materials contained in the boilers and/or surrounding
them had to periodically be removed and replaced with new
asbestos materials.>

Appended to Mr. Wéakley's Answers to Defendants’ First Joint

Set of Interrogatories and Request for Production of Documents

is a detailed, seven-page chart captioned “Work History of Basil

30 In the trial court, Oakfabco “d[id] not contest that it is
the successor corporation to the former Kewanee Boiler entity.”
JA at 284 n.l.

1 JA at 425 7 6.

2 JA at 425 9 7.

3 14,

34 Id.



}).3 As to some of the occasions on

Weakley, Jr.” (“Work History”
which Mr. Weakley was exposed to asbestos, he was able to
include on the Work History: (1) the approximate time of
exposure; (2) the name of his employer at that time; (3) the
jobsite where boiler service occurred; (4) either (a) the name
of the specific manufacturer whose asbestos-containing boiler
was found at that jobsite or (b) (where he could not provide the
name of the boiler’s manufacturer), the specific type of
asbestos-containing boiler component dealt with at that site and
(5) the name of a co-worker.3® Because the passage of time had
faded Mr. Weakley’s memory, the Work History lists only a small
fraction of the many jobsites at which he serviced asbestos-
containing boilers.?’

On September 12, 2002, Defendants took Mr. Weakley’s
deposition.3® Mr. Weakley testified, in part, that while
employed by the Fairfax Schools from 1964 to 1965, he was
exposed to airborne asbestos when servicing boilers at many of

9

its buildings.?® During those years, Fairfax County had scores

3 JA at 438-47.
3% JA at 426 1 8.
37 Id.

¥ JA at 526.

39 JA at 535-37 Tr. 53-62. See also JA at 427 { 11.



of schools.* In his job, Mr. Weakley testified, he serviced

many Cleaver-Brooks boilers*! and was thereby exposed to airborne

asbestos:*?

Q.

Do you recall what schools you actually serviced
boilers in?

Oh, they had, at that time, probably over a
hundred schools. We worked at Fairfax High,
Sydney Lanier.

I'm sorry. What was that one?

Sydney Lanier, that’s like an intermediate. Falls
Church High, JEB Stuart, Marshall, Centreville
Elementary, Langley, and the list goes on and on,
but I cannot recall every one of them.

Can you place a particular manufacturer’s boiler
at a particular school?

Most of the schools, they had like Cleaver-Brooks
in them, boilers.

Okay. Can you give me any specific schools that
had a Cleaver-Brooks boiler?

I don’t know if I can be exactly spe -- you know,
spe -- what was the word --

Specific.

-- specific about it. To the best of my

knowledge, Cleaver-Brooks stands out a lot.

40

41

42

JA at 535 Tr. 53-4.

Id.

JA at 427 9 11.



On September 14, 2002, Mr. Weakley served a notice of
deposition and subpoena duces tecum on Fairfax Schools regarding
each of the aforementioned schools and other owners of
properties listed in the Work History -- places where his
asbestos exposure was had.*? Because of the wvast number of
buildings in the Fairfax School system, it was simply impossible
to obtain discovery of each school.

Each deponent was to produce a witness to testify (and
produce documents) concerning the identity of each boiler
present on its premises during Mr. Weakley’s years as a boiler
service worker. In response to the subpoena, Fairfax Schools
said that a Kewanee boiler was located in the boiler room of
Langley High School during Mr. Weakley’s tenure (1964-1965).%
As discussed infra, Oakfabco concedes that it 1is legally
responsible for Kewanee boilers.

Mr. Weakley serviced the Langley High School boiler on at

6

least 12 occasions.’ On each such occasion, Mr. Weakley was

exposed for about one to three days to large amounts of asbestos

3 JA at 461.
a4 Id. Most of the premises owners produced the requested
information, and this material was provided to Defendants along
with a Revised Work History summarizing the relevant information
gleaned from the documents. JA at 484, R at 146.
45

JA at 449-53.

a6 JA at 427, 9 11.



